COM

R

FILED

MAR 7 - 2016
PITTSBURGH OFFICE OF
IN THE SUPERIOR COURT OF PENNSYLVANIA L SUPERICR COURT
} R TR R TR T »
MICHAEL ROBINSON, - 25 WDM 2016

Petitioner,

No.

VS.

Allegheny County Court of
Common Pleas Docket No.
7777 of 2013

MOWEALTH OF PENNSYLVANIA,

N e aw aa ma ua ua uw ua aa ew “aw “aar’

Respondent.

Petiti

PETITION FOR REVIEW FILED BY DEFENDANT MICHAEL ROBINSON

on for Review from the February 4, 2016 decision of the lower Court refusing to certify for
appeal the Court’s discovery Order of December 7, 2015

Type of Pleading:
Petition for Review

Filed by:

Noah Geary, Esquire
Kenneth Haber, Esquire
Suite 600

The Mitchell Building
304 Ross Street
Pittsburgh, PA 15219
412-232-7000

PA ID#78382

PA 1D #65968

On behalf of :
Petitioner, Michael Robinson

March 7, 2016




IN THE SUPERIOR COURT OF PENNSYLVANIA

MICHAEL ROBINSON, )
)
Petitioner, )
)
VS. ) No. C.D. 2016
)
)
COMMONWEALTH OF PENNSYLVANIA, ) Allegheny County Court of
) Common Pleas Criminal Division
) Docket No. 7777 of 2013.
)
Respondent. )
PETITION FOR REVIEW.

A. Statement of Jurisdiction.

This Court has appellate jurisdiction over this Petition for Review pursuant to Rule
1512(a) of the Pennsylvania Rules of Appellate Procedure as well as the Official Notes to
Rules|341(c) and 1311 pertaining to a trial Court’s refusal to certify an interlocutory order for
immediate appeal.

B. Party seeking review.

The party seeking review is the Defendant in the Court below, Michael Robinson.

C. The determination sought to be reviewed.

The determination sought to be reviewed is the February 4, 2016 Order of the lower
Court, which denied the Petitioner’s request pursuant to Title 42 Pa. C.S.A. Section 702(B),
Interlocutory Orders, to certify the lower Court’s December 7, 2015 interlocutory discovery

Order|for appeal. In the December 7, 2015 Order, the lower Court denied the




Petitioner/Defendant’s discovery request for the computer instructions (“source code”) to the
computer software program invented by the Commonwealth’s expert DNA witness. The
computer instructions contain the process/basis by which the expert arrived at his findings,
conclusions and opinions.
The February 4, 2016 Order states as follows:

“AND NOW, to-wit, this 4" day of February, 2016,

this Court hereby DENIES Defendant’s “Application

Pursuant to Title 42 Pa.C.S.A. Section 702(B), Interlocutory

Orders, for Amendment to Include Certification of the

Interlocutory Discovery Order Issued on December 7, 2015.”

(See Exhibit “A”, attached hereto).

A four page opinion followed the Order. The text of the December 7, 2015 Order states as
follows:
“AND NOW, to-wit, this 7" day of December , 2015,
having considered testimony, exhibits, and arguments
presented, this Court hereby DENIES Defendant’s

DISCOVERY Motion to the extent it requests production
of True Allele Casework software source code.”

(See Exhibit “B”).

D. Background.

In this death penalty case, the Commonwealth intends to offer at trial expert DNA
testimony from a company called Cybergenetics. The case involves a complex DNA mixture
including 3 or more individuals DNA discovered on a bandanna. Due to the complexity of the
DNA mixture, the Allegheny County Crime Lab could come to no conclusion about the identity
of the|contributors to the bandanna. (See Report of the Allegheny County Crime Lab, Exhibit J,

attached hereto). An expert from a company called Cybergenetics intends to testify that his




computer software program deconvoluted (separated) the DNA of the multiple contributors in

this complex mixture. Significantly, he used a computer software program which he himself

invented. The expert intends to testify that Michael Robinson was one of the contributors of

DNA

found on the bandanna. The expert also intends to testify as to the strength of the match,

stated in terms of a statistical probability, called a likelihood ratio. The expert claims that his

computer program enables him to reach both opinions, i.e, the probability of a match and the

strength of the match.

Const

Petitioner’s position.

Petitioner Michael Robinson is entitled under the Sixth Amendment of the United States

tution as well as the Pennsylvania Constitution to learn the process by which the

Cybergenetics’ expert arrived at his opinions. The Petitioner is also entitled to learn the full,

complete and entire basis of the findings, conclusions and opinions of the Cybergenetics’ expert.

This 1
code”
crime

170,0

5 fundamental. In this case, that basis is contained in the computer instructions (“‘source
) which told the software program what to do with the data from the Allegheny County
lab. The computer instructions to the expert’s computer software program consist of

0 lines of instructions. Four or five different individuals created the 170,000 lines of

computer instructions which operate the software system. These instructions were created and

entered into the computer by human beings. Significantly, the process and basis for how the

Cybergenetics expert arrived at his findings, conclusions and opinions is not contained in his

Reports. The Reports merely include a self-serving and conclusory sentence: “Truc

Allele...objectively inferred evidence genotypes [the identity of the contributors] solely from

[the Crime Lab] data™. The process and basis as to how the findings were arrived at are likewise

not contained in the “Case Summary Packet” provided by the Commonwealth in discovery. Nor




are they contained in the various promotional/marketing materials which have been provided by

the Commonwealth. In short, the Cybergenetics expert refuses to disclose the computer

instructions to his software program —despite having obtained numerous patents on his software

prograj
assess
opinio
trial, tc
arrive

he has

m. This refusal deprives the Petitioner — in a death penalty case - of his right to learn,

and challenge the basis upon which Cybergenetics arrived at its conclusions, findings and
ns. This is anathema in the criminal law. Any and every party to a case has the right, pre-
y acquire the complete, entire and full basis upon which the opposing party’s expert

1 at his/her opinions. It is simple logic that if the Petitioner is forced to deal with or be told

to live with a computer’s findings, that he be allowed to know what the computer was told

in order to reach its findings. The Petitioner cannot cross-examine a computer. Without

production and defense review of the computer instructions, not only will the Petitioner be

denied

his constitutional right to a fair trial — he risks being wrongly executed.

The context in which this issue is being htigated.

It is vital to recognize the context in which this issue is being litigated. Recently, the

methodologies of four of the hallmark forensic sciences used in prosecutions for decades

throug

These

hout America (and the world) have been exposed and debunked as unreliable and invalid.
methodologies are:

1. Hair analysis evidence;

2. Arson evidence;

3. Bite mark evidence; AND

4. DNA identification evidence.




Hair evidence.
The United States Justice Department and the FBI have recently acknowledged that for
decades, nearly every forensic examiner in an elite FBI forensic unit gave flawed testimony in
almost all trials in which they offered evidence against criminal defendants. The cases included
32 murder cases wherein human beings were sentenced to death. (See Washington Post full
article, Exhibit “C”, “FBI admits flaws in hair analysis over decades”, attached hereto).

“The admissions [of the FBI and the Department
of Justice] mark a watershed in one of

the country’s largest forensic scandals, highlighting
the failure of the nation’s courts for decades to
keep bogus scientific information from juries, legal
analysts said.”

United States Senator Richard Blumenthal, a former prosecutor, observed:

“These findings are appalling and chilling in their
indictment of our criminal justice system, not only
for potentially innocent defendants who have been
wrongly imprisoned and even executed, but for
prosecutors who have relied on fabricated and false
evidence despite their intentions to faithfully enforce
the law”.

Arson evidence.

Similarly, the Associated Press published an article last year with the conclusion that
scientific arson evidence, also relied upon in criminal prosecutions for decades, has been
likewise debunked:

“[This] case 1s one of dozens around

the country to come under scrutiny
because of entrenched but now-discredited
beliefs about how arson can be detected. ..

United States Magistrate Judge Martin
Carlson stated: Over the past two decades,
there has been a revolution in fire science.
It is a revolution that has toppled old




orthodoxies, and cast into doubt longstanding
assumptions regarding fire scene analysis....
Sometimes, with the benefits of insight gained
over time, we learn that what was once
regarded as truth is myth, and what was once
accepted as science 1s superstition. So it 1s
with this case.”

(See Associated Press article, June 23, 2014, “Judge: Bad science led to murder-by-arson
verdict”, Exhibit “E”).

Bite mark evidence.

Bite mark evidence has also been discredited. Recently in Fayette County, Pennsylvania,
a third degree murder conviction was reversed because the Commonwealth expert who testified

at trial in 2006 re-examined his findings and realized that the methodology he used to conclude

that the bite mark matched the Defendant was flawed. The expert referred to the methodology he
himself utilized in the prosecution of the defendant as “junk science”. In 2009, the National
Academe of Science issued a report discrediting bite mark evidence.

(See Associated Press article dated October 2, 2015 “Murder conviction mixed in ‘junk science’
bite mark case”, Exhibit “F”).

DNA Identification evidence.

Expert testimony involved in DNA typing/identification evidence has also been
discredited. The FBI, in May of 2015, notified crime labs across the United States that data relied

upon by forensic scientists in thousands of cases was erroneous.

(See Washington Post full article, Exhibit “G”, "'FBI notifies crime labs of errors used in DNA
match calculations since 19997, attached hereto).

Relating directly to the issue before this Court, Slate Magazine emphasized the dangers
of both (i) errors as well as (i) fraud in computer source codes in an article titled “Convicted by

6




Code”

dated October 6, 2015. Slate calls for the production of computer source codes to defense

experts so that defendants can have the opportunity to actually learn what the computer has been

mstructed to do with the data obtained from the crime lab. (See Slate Article, Exhibit “H”).

op-ed

Finally, in “Too Much Goes Wrong With Justice”, the USA Today last week featured an

piece by former Attorney General of the United States Alberto Gonzalez, who calls for

reforms in forensic science in the criminal justice system in America, in light of a record 149

convigted defendants who were exonerated just last year. Gonzalez specifically pointed to flawed

scienc

“I7).

c as a source of wrongful convictions/miscarriages of justice. (See US4 Today, Exhibit

Accordingly, in light of all of the above disturbing revelations and embarrassments about

our criminal justice system - which span the entire spectrum of forensic science disciplines - it is

ncum

bent upon this Court to view Cybergenetics and its refusal to produce its computer

instructions with extreme skepticism. Further, it must be noted that Cybergenetics attempts to

sell its software system to law enforcement agencies. The “True Allele Casework System™ is a

produc

-t which Cybergenetics sells. Cybergenetics is in the business of making money.

Cybergenetics therefore has an inherent and obvious financial incentive to claim that it can arrive

at high probabilities of a DNA match. If it cannot arrive at the high probability of a match, no

law en

forcement agency would be interested in purchasing it.

[he FBI does not use Cybergenetics’ computer software system. nor do 246 out of the

approximate 250 crime labs in the United States.

Despite an aggressive and relentless marketing campaign by Cybergenetics for at least

the past 10 years, almost no crime lab in the United States has purchased nor uses Cybergenetics’

software system to deconvolute (separate) complex DNA mixtures in actual cases. Moreover, the

methodology touted in the software system is not the methodology which is used or accepted in




the DNA identification industry today, in America. The selling point of the “True Allele”
software system is that it considers data both above and below the thresholds which are the
standard in the industry in both America and the World. The FBI and Crime Labs throughout the
United States, today, consider only data which falls below the upper threshold and above the
lower threshold. In stark contrast, “True Allele” considers both data above the upper threshold
and below the lower threshold. (See Exhibit N, pages 119-120, testimony of Dr. Mark Perlin).
However, again, essentially no one uses this computer program:

l. The FBI does not use it. (See Exhibit N, page 121, lines 10-12);

2. the Allegheny County Crime Lab does not use it; (4ffidavit, Exhibit “P”);

3. 246 crime labs out of the approximate 250 crime labs in the United States do not
use 1t; (See Exhibit N, page 123, lines 17-19);

4. although the New York State Police Lab purchased the software 5 years ago — it
has never used it in an actual case;

(See Exhibit N, testimony of Perlin in the matter of People of the State of New
York, page 90, lines 20-25; page 91, lines 1-9).

E. The Petitioner’s Statement of objections to the trial judge’s determination on February 4,

2016 to not certify this issue for immediate appeal.

The lower Court refused to certify for Interlocutory Appeal its December 7, 2015 Order

wherein it denied the Petitioner’s discovery request for the computer instructions to

Cybergenetics’ Computer Software System. For the compelling reasons set forth in detail below,
this w}as so egregious that 1t justifies prerogative appellate correction of the exercise of discretion

by the lower Court. The issue involves (i) a controlling issue of law (i1) about which there exists

substantial ground for a difference of opinion, and (ii1) appellate resolution of this issue at this




®

time will materially advance the resolution of the issue. The Petitioner easily satisfies all three
criterion.

The lower Court’s reasoning in its February 4, 2016 Opinion and Order for why it denied
to certify this issue for appeal is egregious in every respect. It is also outrageous in one respect.
Although the lower Court correctly stated that “Defendant must establish that production
of the source code is a linchpin to undermining the Commonwealth’s case as it pertains to the
DNA evidence on the bandanna”, the lower Court then mischaracterized the Defendant’s
position. At page two of its Opinion, first full paragraph, the lower Court stated: “In support of
its assertion, Defendant alleges that True Allele’s reliability cannot be evaluated without the
source code”. This 1s not what the Defendant has alleged. The Defendant is not advancing a Frye
issue. [The lower Court therefore misapprehended the Defendant’s position.

On page 135 of the transcript of day two of the hearing on this issue, the lower Court, in
response to Mr. Haber, stated as much:

“ The source code issue has to do with whether or not

the True Allele software can be validated by scientific

method rather than by access to the source code itself

or the True Allele Software.”

This is NOT the issue. The lower Court has mischaracterized the issue as a Frye issue. Instead,
the issue is a constitutional issue dealing with the right to effectively confront and cross-examine

an expert witness at trial. On the same page of transcript, the Court continued:

“[The issue 1s] whether or not the source code is
necessary to validate it...”

Again, this is NOT the issue. The lower Court then compounded its error of mischaracterizing

the issue by citing the case of Commonwealth vs. Foley, 38 A.3d 882 (Pa.Super. 2012), which




addresses a wholly different issue. Foley addressed the admissibility of novel scientific evidence.
The Foley decision did not address, in any way, whatsoever, an accused’s 6™ Amendment right
to effectively confront and cross-examine an expert witness. The Foley decision has nothing to
do with this 6" Amendment issue. Foley dealt solely with admissibility of novel scientific
evidence. In contrast, the issues here are (i) the Petitioner’s constitutional right to effectively
cross-¢xamine an expert witness and (i) the discoverability and materiality of the computer
instructions to Cybergenetics’ computer program fo enable the Defendant to effectively cross-
examine the witness at trial. Foley mentioned, in one sentence, that “scientists can validate the
reliability of a computerized process even if the ‘source code’ underlying that process is not
available to the public.” This, however, is dicta — at best. The Foley Court did not address the
discoverability of the source code and the Defendant’s constitutional right to effectively cross-
examine the expert. This is because Foley, unlike the Petitioner here, did not raise that issue. The
sole issue in Foley was whether the methodology passed the Frye test. Moreover, it fails to

" Amendment right to effectively confront and cross-examine an expert

address an accused’s 6
witness. Third, just because a computerized process has been deemed “reliable” by scientists
does not mean it is without flaws — flaws that can rise to the level of reasonable doubt.

The lower Court’s refusal to certify its denial of the Petitioner’s right to the computer
instructions to Cybergenetics software system was egregious in that the lower Court: (1)
mischaracterized the Petitioner’s position; (2) mischaracterized the issue; and (3) then cited a
case, IFoley, which has nothing to do with the issue.

Next, the lower Court held that the Petitioner’s request for the source code was not

“reasanable” because Dr. Mark Perlin, the founder of Cybergenetics, stated in a Declaration that

disclosure of the source code would potentially put him out of business. The Court stated:




“An order requiring Cybergenetics to

produce the source code would be

unreasonable, as release would have the

potential to cause great harm to Cybergenetics.

Rather than comply, Dr. Perlin could decline

to act as a Commonwealth expert, thereby

seriously handicapping the Commonwealth’s case.

(Emphasis added).
First of all, Perlin is not an expert in Intellectual Property Law nor was he qualified, in a
declaration or on the witness stand, to give any opinion as to economic harm which might befall
his company upon production of the computer instructions. The Commonwealth could have
called|an expert in the field of Intellectual Property to testify - but chose not to. In contrast, the
Petitioner called Attorney John Mcllvaine who was qualified as an expert in the field of
Intellectual Property, specifically the areas of trade secrets and patents. Mr. Mcllvaine, an expert
in Intellectual Property, provided unrebutted, unequivocal expert testimony that no harm would
befall|Cybergenetics from production of the source code to the defense in this case because the
lower |Court could 1ssue a Protective Order — which, as Mcllvaine testified - 1s the common
remedy/mechanism utilized by Courts throughout the United States in this precise situation.
Attorney Mcllvaine, who represents clients who have created source codes which they wish to be
protected, testified that the issuance of a Protective Order would fully protect Cybergenetics and
its financial interests.
Notably, Pennsylvania Rule of Criminal Procedure 573, Section (F), specifically
mandates the issuance of a Protective Order in a situation such as this to restrict the production
of discovery information:

“Upon a sufficient showing, the court may
at any time order that the discovery or its

11




inspection be...restricted...or make such
other order as is appropriate.”

Here, the lower Court unabashedly displayed actual bias in favor of the Commonwealth

which objectively calls into question its impartiality. The “handicapping” of the
Commonwealth’s case if the lower Court were to Order production of the source code is NOT a
consideration in the pertinent legal analysis. The lower Court not only actually considered this in
making its decision, it was the principal consideration. It is beyond inappropriate for the lower
Court to concern itself with the strength of the Commonwealth’s case rather than with strictly the
constitutional rights of the accused. A court cannot consider which party has the stronger case
and how the court’s rulings may affect the strength or weakness of the parties’ respective cases.
The appearance of impropriety is sufficient justification for the grant of new proceedings before
another judge. In re Lokuta, 11 A.3d 427 (Pa. 2011). Here, the rationale of the lower Court for
denying the Petitioner the computer instructions does not involve the mere appearance of
impropriety — it involves actual impropriety. It was absolutely improper for the lower Court to
base its denial to produce the computer instructions on the fact that ordering production would
weaken the Commonwealth’s case. Here, the record demonstrates actual bias. Any tribunal

permitted to try cases and controversies must not only be unbiased, but must avoid even the

appearance of bias. Commonwealth vs. White, 910 A.2d 648 (Pa. 20006). Clearly, the lower

Court s biased in favor of the Commonwealth and Cybergenetics. The tynchpin of our system is

that the accused, Michael Robinson, receive a fair trial. Here, it is apparent that Cybergenetics
making another million dollars is of greater priority and importance to the lower Court than the
lower Court giving Michael Robinson a fair trial. Why does the lower Court make no mention of

its contempt powers? The lower Court ruled: “Rather than comply” {with the lower Court’s




Order

expert

to produce the computer instructions], Dr. Perlin could decline to act as a Commonwealth

7. Why is Perlin not answerable to the lower Court? Any witness who defies a Court Order

is subject to Contempt. Why not Cybergenetics? This demonstrates a bias not only in favor of the

Commonwealth, but Cybergenetics.

of the

Separate from the actual bias displayed by the lower Court, its conclusion that production

computer instructions “would have the potential to cause great [financial] harm to

Cybergenetics” (emphasis added) 1s not only wholly unsupported by any record evidence, it 1s

contra

dicted by the record evidence. Furthermore, Dr. Perlin has obtained numerous patents on

the True Allele Casework System. This is evident from his CV, his brochures wherein he

marke

ts his product, the True Allele software program, and upon review of his applications to

the United States Patent Office. These patents fully protect Cybergenetics from someone

“steali

ng” the instructions to their software program.

The lower Court next held that a substantial ground for a difference of opinion does not

exist as to the discoverability of the computer instructions to the software system. Nothing could

be furt

her from the truth.

A substantial ground for difference of opinion exists as to the discoverability of the source

code/instructions to the software prograni.

In the matter of the State of California vs. Martell Chubbs, wherein the State of

California 1s employing Cybergenetics in similar fashion, the Defendant sought production of the

Source

Mann

code to its software program.
Counsel for Mr. Chubbs presented a Motion to Compel to the Honorable Jeffrey

ng, asking that he Order production of the Source Code. In a 7 page Opinion, Judge

Manni

ng stated as follows about the materiality and discoverability of the computer instructions:

13




“In that Certificate, Judge Romero made the following
relevant findings:

2. Perlin is a material witness for the prosecution;

3. in his possession and under his control are
source codes to True Allele which are material
to the prosecution;
(Opinion, page 2)

Nothing that was presented to this Court during
the June 9 hearing called into question the accuracy
of Judge Romero’s materiality determination.

(Opinion, page 4).

“It is beyond cavil.. .that the evidence that is sought to be
produced [the source code] is material”.

(Opinion, page 3).

“The evidence that places the defendant at the scene of a crime

is without question “material”. The means by which Dr. Perlin
arrived at his opinions is likewise material. The argument that

Dr. Perlin is not a material witness and or that the evidence

sought to be produced 1s not material is specious”.  (Opinion at 4).

“More importantly, it 1s apparent.. that this evidence is sought

to allow the defendant in that case to effectively cross-examine

Dr. Perlin. Just because evidence is [inadmissible] does not mean
that it cannot be subject to cross-examination”. (Opinion at 5).

“Nothing in Commonwealth vs. Foley would prevent cross-examination
of an expert based upon the source code or pseudo source codes, even
in the Commonwealth of Pennsylvania”. (Opinion at 6).



f. “The commercial value of [the source code] is something that can readily
be protected by Judge Romero.” (Opinion at 6).

(See Opinion and Order of Honorable Jeffrey Manning, Exhibit G).

Thus, a substantial ground for difference of opinion exists as to the discoverability of the

source/code because Judge Manning ruled that it 7s discoverable. Although the lower Court has

indicated that it does not interpret Judge Manning’s Opinion to rule that the source code is

materi

al and discoverable, this interpretation strains credulity. Objectively speaking, a reasonable

interpretation of Judge Manning’s Opinion is that he has most certainly ruled that it is material

and discoverable. Therefore, a difference of opinion as to the discoverability of the source code

clearly exists - even between two judges who are on the same floor in the Allegheny County

Courthouse.

Further, the Petitioner’s argument as to his entitlement to the source code, on its face, 1s

legally sound and satisfies the mandate of Brady vs. Maryland. The computer instructions are

materi

al to the preparation of his defense, the request for them is reasonable in that no economic

harm will befall Cybergenetics per the unrebutted, unequivocal expert opinion of defense witness

John Mcllvaine, and production of same is in the interests of justice because without production,

Michael Robinson will be denied his 6

and cr

Perlin

" Amendment Constitutional Right to effectively confront

oss-examine the Cybergenetics expert, and because he faces execution if convicted. Dr.

s credibility at trial will be the paramount issue at trial. The reliability of Perlin’s opinions

will be determinative of whether or not the jury finds Michael Robinson guilty or not

guilty
receiv

Cross-

Commonwealth vs. Tharp, 101 A.3d 736 (Pa. 2014) mandates that Michael Robinson

e the source code in order for his counsel to be afforded a (1) fir/l and (i1) fair opportunity to

examine Dr. Perlin — particularly due to the extreme nature of the possible outcome, the

15




execution of the Petitioner. The computer instructions are material, the request for them 1s
reasonable, and the production is in the interests of justice. In the absence of the production of
the computer instructions to the defense, there is no way it can be said that Petitioner will receive
a fair trial — understood as a trial resulting in a verdict worthy of confidence.

At the hearing before the lower Court, Dr. Chakraborty, a world renowned DNA expert
and Population Geneticist, testified for the defense that he has reviewed the Reports of the
Cybergenetics’ expert, the “Case Summary Packet” and related promotional materials produced

by the Commonwealth, as well as the validation studies authored by Perlin. None of this

documentation contains the full, complete, and entire basis for Cybergenetics’ opinions. First of
all, Chakraborty is credited with discovering the first 13 loci (locations) on strands of DNA
which locations are used throughout the world today in every DNA typing/ identification test
conducted. (See Exhibit, Chakraborty testimony, page 27, lines 8-21). Chakraborty has also

published over 524 papers to-date, and testified over 200 times as a DNA identification expert -

185 as a Government witness - in over 28 states and in Canada, Germany, Ireland and England.
(Pages 29, 156). Dr. Chakraborty’s testimony establishes that a substantial difference of opinion
exists as to the materiality of the computer instructions. In fact, Dr. Chakraborty testified that he
needs the computer instructions (“source code”) to learn, assess and challenge the process by
which Cybergenetics’ computer program arrived at its findings, conclusions and opinions.

“Q.  Now, in all of the materials that have been provided,
which you have reviewed, starting with Doctor Perlin’s
first three-page report, to a second three page report, to the
Case Packet, to the Standard Operating Procedures, in any
of the documentation that has been provided which you reviewed,
is there any 1dentification of what the assumptions are that is
referenced in the sentence I just read [from the Cybergenetics’
Standard Operating Procedures Manual], “The computer
takes these requests and using the assumptions, options and
processing parameters, infers genotypes from the data?” Is there

16
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anything in any of the documentation which lets you know what
those assumptions are?

No.

Does anything in the documentation let you know how many
assumptions were made?

No.

Next....1s there anything in the documentation that you reviewed
telling what those options were and are?

Only vague indications, like, DNA degraded, but nothing more
specific than that.

Now, do you know where the information that you need — where 1s that
information contained?

[In the] instructions to the computer through the source code.

For example, Dr. Perlin’s own admission the True Allele system is not

a single formula. It 1s a series of steps of computations...It is a series of
different steps of computations...And these computations are done based
on the results of the previous computation. Consequently, the computer
operator who is running the True Allele Software, he or she has to give
instructions to the computer, based on the intermediate results what would
be the next set of computations to be done. ...It is not a plug and play
kind of software. It is a decision tree kind of a procedure.”

(See Exhibit “A ", Chakraborty testimony, pages 43-47).

The lower Court weakly tried to claim that no substantial ground for difference of
n exists as to the discoverability of the computer instructions by characterizing Judge

ng in the Chubbs matter as “merely” enforcing a Subpoena Duces Tecum. Yet, it was on

the explicit basises that the source code is material and discoverable and that an accused has a

Const

Mann

tutional right to conduct effective, meaningful cross-examination at trial that Judge

ng enforced this Subpoena. The lower Court also asserted that “Ultimately, the California

Superior Court [in the Chubbs matter] did not require Cybergenetics to produce the source

17



code.”

suffici

Yet the limited holding in Chubbs was that the attorney for Chubbs had not made a

ent enough showing for entitlement to the source code. In fact, the defense attorney,

Angelyn Gates, Esquire, merely offered the court a generic Affidavit. Here, your Petitioner

called

Dr. Chakraborty and Attorney John Mcllvaine who testified unequivocally for the need for

the source code and that a protective order would fully protect the economic interests of

Cybergenetics. The lower Court also referenced the cases of Commonwealth vs. Chelsea

Argan

da and Chester White and claimed that Judge Manning declined to read his Chubbs

Opinion as controlling. In truth, however, the proceeding before Manning, oral argument, was

trunca

red:

“I don’t want to hear this whole thing right now.”

(The Honorable Jeffrey Manning, page 5, transcript of oral argument, October 20, 2015, in the
White/Arganda matter).

Judge Manning’s Opinion in the Chubbs matter as to the materiality and discoverability of the

compu

ter instructions speaks for itself, and it speaks loudly and clearly.

The lower Court lastly cites to a ruling by Judge Borkowski in a case wherein Borkowski

quashed a Subpoena. In fact, the defense in that case, Wade, unlike the Petitioner here, made no

showing for their entitlement to the computer instructions.

discre

For all of the above compelling reasons, it is clear that the lower Court abused its

ion 1n not certifying its December 7, 2015 discovery Order for immediate appeal. The

refusal to do so was so egregious that it justifies prerogative appellate correction of the exercise

of disc

retion by the lower Court, particularly in view of the bias displayed by the lower Court, as

well as the clear showing by the Petitioner that the issue involves (i) a controlling issue of law
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(11) ab

but which there exists substantial ground for a difference of opinion, and (iii) appellate

resolution of this issue at this time will materially advance the resolution of the issue.

for Re

accept

F. Statement of Relief Sought.

Michael Robinson prays this Honorable Court to accept jurisdiction of this Petition for

Review.

Respectfully, case precedent mandates that this Court accept jurisdiction of this Petition

view. In Commonwealth vs. Mejia-Arias, 734 A.2d 870 (Pa. Super. 1999), this Court

ed jurisdiction of a Petition for Review filed by the Pennsylvania Attorney General’s

Office

. The Defendant in Mejia-Arias had served two Subpoena Duces Tecums requesting the

personnel files and investigative files of two Narcotics Agents who had been under investigation

for issues relating to their Affidavits of Probable Cause. The Defendant argued that due process,

compulsory process, and the right to present a defense required that he have access to the files.

The D

efendant articulated a reason to believe that the officers’ personnel files may contain

exculpatory information and was therefore entitled to review material in the personnel files that

may be relevant and material to his defense. In rejecting the Commonwealth’s proposed

limitation that the lower Court review the files in camera and produce to the Defendant only

what the lower Court thought was discoverable, the Court ruled:

“A determination of whether the statements

of the prosecution witness would have been
helpful to the defense is not to be made by the
prosecution or the trial court. Matters contained in
a witness’ statement may appear innocuous

to some, but have great significance to counsel
viewing the statements from the perspective of a
advocate for the accused about to cross-examine
a witness’. Citing the Pennsylvania Supreme
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Court’s ruling in Commonwealth vs. French,
578 A.2d 1292 (1990)”. (Emphasis added).

Although the requests in the subpoenas were deemed overbroad, the Superior Court ruled that

the Defendant was in fact entitled to review the information in the officers’ personnel files
regarding complaints and/or investigations into the officers’ purported past malfeasance in
swearing out affidavits of probable cause. This case supports the fact that this Court should
acceptjjurisdiction of this Petition for Review. Although the information sought by Mejia-Arias
was important, the computer instructions to the software system is even more vital to defending
against DNA expert testimony of the Commonwealth in a Capital Murder case.

In Commonwealth vs. Gibbs, 626 A.2d 133, (Pa. 1993), this Court accepted jurisdiction of a

Petition for Review filed by the Defendant, Gibbs. Gibbs sought to bar the Commonwealth from
seeking the death penalty at his re-trial because the jury at the first trial, at the sentencing phase,
did not find that several aggravating factors presented by the Commonwealth existed. The Court
therefore accepted jurisdiction of the Petition for Review.

In Commonwealth vs. Tilley, 780 A.2d 650 (Pa. 2001), a death penalty case, the Defendant

raised|during Post-Conviction Relief Proceedings that his prosecutors, during jury selection,

impermissibly struck potential jurors on the basis of race. The PCRA Court granted the

Defendant the right to conduct discovery into this issue. The Commonwealth filed a Petition for

Review, which was accepted by this Court. In_ Commonwealth vs. Guy, 686 A.2d 397 (Pa. Super.

1996)} a rape case, this Court accepted jurisdiction of a Petition for Review filed by the
Commonwealth which also involved a discovery issue. The trial judge granted a defense Motion
in Limine seeking drug and alcohol-related hospital records of the alleged victim. To properly

define the scope of what issues the Defendant could cross-examine the alleged victim on, the
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Court accepted jurisdiction. In Commonwealth vs. Boyle, the Defendant filed an Omnibus Pre-

trial Motion challenging jurisdiction. The trial Court dismissed the Motion. Boyle filed a Petition
for Review, which this Court granted to review the issue on its merits.

In light of all of the above cases, it is clear that the overwhelming weight of authority
mandates that this Court accept jurisdiction of this Petition for Review so that it can address this
important constitutional issue on its merits.

2. Michael Robinson also requests this Court to reverse the December 7. 2015 discovery
Order of the trial judge and to Order Cybergenetics to immediately produce its complete and
entirre source code to the defense. As indicated to the lower Court, all members of the defense

team will sign Undertakings making themselves subject to a Protective Order issued by the

Court.

In refusing to produce the computer instructions to its software system, what
Cybergenetics is saying is: “Even though the Crime Lab could not reach any conclusions about
the identities of the contributors to the bandanna, our computer program did, but we’re not
going to tell you how we reached our conclusions. We’re not going to tell you what we
instructed the computer to do with the crime lab data”. This renders the 6" Amendment
impotent and meaningless. It guarantees that Michael Robinson will be denied a fair trial. The

hallmark of our criminal justice system is that it is adversarial. The Petitioner is entitled to

know the full, complete and entire process and basis upon which the opinions of the

Cybergentics’s expert were arrived at. Due process dictates this. It is not for the Commonwealth

nor CTbergenetics to tell the defense what is material to the defense’s preparation.

See Commonwealth vs. Mejia-Arias, supra. It 1s undisputed that a party is entitled to know, prior

to trial, the full, complete, and entire basis for the opinion of the opposing parties’ expert. It is
also undisputed that credibility is always relevant. Here, it is undisputed that the testimony of

Cyberngenetics’s expert is the lynchpin of the DNA testimony inculpating Michael Robinson.
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In its response to this Petition, the Commonwealth, will attempt to tout “validation
studies]” of Cybergenetics’ computer program. However, 6 out of the 7 studies were authored by
Dr. Perlin of Cybergenetics himself. He was a co-author and participant in the 7" study as well.
None of these studies are external validation studies. They are internal, subjective studies. They
are not objective, despite whatever spin Perlin puts on them. Most importantly, none of these
studies contain the computer instructions to the software program. Accordingly, these “validation
studies” are a red herring, and of no moment.

In short, if the defense obtained a DNA expert who had invented his own computer
program, who concluded that Michael Robinson was excluded as a contributor to the bandanna,
and the defense expert’s Report consisted of one sentence which stated that the defense expert’s
computer software program “objectively inferred” the genotypes, the Commonwealth would
most certainly request the source code to the software program. Any objection thereto by the
defense, that the Commonwealth simply take the defense expert’s “word for it” would be scoffed
at, and the source code of the defense expert would be ordered produced.

Finally, the unequivocal, unrebutted expert testimony of Attorney John Mcllvaine

established that a Protective Order will fully protect the financial interests of Cybergenetics.

WHEREFORE, in the interests of fundamental fairness, due process, and in light of his
6" Amendment right to a fair trial and his right to effectively confront and cross-examine the
Commonwealth’s DNA Expert at trial, as well as to be able to put on a case in chief to defend
against the complex mixture DNA evidence, Michael Robinson respectfully requests this Court
to accept jurisdiction of this Petition for Review because the December 7, 2015 discovery Order
of the|lower Court involved a controlling question of law as to which a substantial ground for

difference of opinion exists and an immediate appeal therefrom will materially advance the
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ultimate determination of whether he will be afforded a fair trial, his right under the

Pennsylvania and United States Constitutions. Mr. Robinson therefore asks this Court to find that

the lower Court’s refusal to amend its interlocutory Order dated December 7, 2015 was

egregious and warrants prerogative appellate correction.

Mr. Robinson secondly requests this Honorable Court to REVERSE the December 7,

2015 discovery Order of the lower Court and ORDER Cybergenetics to immediately produce its

sourcg code to the True Allele Casework System.
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Respectfully submitted,

)(@wf\-/"%—/

Noah) Geary, Esquire
*Attetney for Michael Robinson
304 Ross Street, Suite 600
Pittsburgh, PA 15219

(412) 232-7000

Ken Haber, Esquire

Attorney for Michael Robinson
304 Ross Street, Suite 400
Pittsburgh, PA 15219

(412) 338-9990



VERIFICATION:

We, Noah Geary, Esquire and Kenneth Haber, Esquire, hereby verify that the statements
made in the foregoing PETITION FOR REVIEW are true and correct to the best of our

knowledge, information and belief. We understand that this Verification is made subject to Title
42 Pa.C.S.A. Section 4904, relating to unsworn falsification to authorities. We are authorized to

make this Verification due to our position as legal counsel.

March 7, 2016 W

Kenfieth Haber, Esquire

March 7, 2016

Noah Geary, Esqui*e
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PROOF OF SERVICE:
1, Kenneth Haber, Esquire, hereby certify that on this day I served the foregoing

PETITION FOR REVIEW upon the following persons, via hand delivery:

Daniel Edward Fitzsimmons, Esquire
Brian Catanzarite, Esquire
Assistant District Attorney

Allegheny County Courthouse
436 Grant St #303
Pittsburgh, PA 15219

Honorable Jill Rangos
Judges Chambers
3" Floor
Allegheny County Courthouse

Respectfully submitted,

(_Kz’n Haber, Esquire

Attorney for Defendant
304 Ross Street, 4™ Floor
Pittsburgh, PA 15219
(412) 338-9990

Noah Geary, Esquire
Attorney for Defendant
304 Ross Street, Suite 600
Pittsburgh, PA 15219
(412) 232-7000

March 7, 2016

25




EXHIBIT A




‘

IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CRIMINAL DIVISION
COMMONWEALTH OF PENNSYLVANIA )
v. ; CC 201307777
MICHAEL ROBINSON, 3
Defendant 3
MEMORANDUM ORDER ST

. e 38 ' ‘]
AND NOW, to-wit, this 4th day of February, 2016, this Court hereby DENIES';»)

Defendant’s “Application Pursuant to Title 42 Pa.C.S.A. Section 702(B), Interlocutory G%‘;';ders,

for Amendment to Include Certification of the Interlocutory Discovery Order Issued on

December 7, 2015.” This Court denied Defendant’s discovery request for the “source code” for

Cyber
the cr

intelle

genetics TrueAllele Casework System, which was used 1o test a bandana recovered from
me scene which the Commonwealth alleges belongs to Defendant. This source code is the

ctual property of Cybergenetics.

Pa. R. Crim. P. 573 states that a trial court may permit discovery of items which are

material, reasonable and in the interests of justice, and Defendant asserts that his request for the

source code has met this criteria. However, “[e]vidence is material only if there is a reasonable

probability that, had the evidence been disclosed 1o the defense, the result of the proceeding

would have been different. A ‘reasonable probability’ is a probability sufficient to undermine

confidence in the outcome.” Pennsylvania v. Ritchie, 480 U.S. 39, 57 (1987). Since materiality

requir

es that the material sought must be outcome-determinative (See also Commonwealth v.

Tharp, 101 A.3d 736, 748 (Pa. 2014)), Defendant must establish that production of the source




code

is a linchpin to undermining the Commonwealth’s case as it pertains to the DNA evidence

on the bandana.

In support of its assertion, Defendant alleges that TrueAllele’s reliability cannot be

evaluated without the source code. The Pennsylvania Superior Court, in Commonwealth v.

Foley, 38 A.3d 882 (Pa. Super. 2012) (en banc), disagreed. The Foley court discussed whether

TrueAllele testing was admissible pursuant to Frye v. United States, 293 F. 1013 (D.C. Cir.

1923) and in so doing found that TrucAllele was not “novel” science. Foley addressed the issue

o

of assessing the reliability of TrueAllele without the production of the source codes and

determined that scientists could validate the reliability of TrueAllele without the source code. 1d.

at 8

29.90. In addition, the Foley court noted that the trial court had “[found] Dr. Perlin’s

methodology [to be] a refined application of the “product rule,” a method for calculating

prob

note

abilities that is used in forensic DNA analysis.” Foley, 38 A.3d at 888. The Superior Court

d that evidence based on the product rule previously has been deemed admissible under

Frye. 1d., citing Commonwealth v. Blasioli, 713 A.2d 117, 1118 (Pa. 1998).

the

argu

mat

573

disc

As the defense has argued that Foley is not controlling on the question of materiality of
source code, this Court held a two day hearing and considered expert testimony and
ment. After considering the testimony, this Court determined that the source code is not
erial to the defendant’s ability to pursue a defense.

Moreover, release of the séurce code would not be reasonable under Pa. R. Crim. Pro.
(A). Dr. Mark Perlin, founder of Cybergenetics, stated in his April 2015 Declaration that

Josure of the source code would cause irreparable harm to the company, as other companies -

would be able to copy the code and potentially put him out of business. (Commonwealth’s

Sup

plemental Answer to Motion for Discovery, Exhibit 1, “Declaration of Mark W. Perlin, April




2015’ para. 54-55) An order requiring Cybergenetics to produce the source code would be
unreasonable, as release would have the potential to cause great harm to Cybergenetics. Rather
than comply, Dr. Pertin could decline to act as a Commonwealth expert, thereby seriously
handicapping the Commonwealth’s case.

42 Pa.C.S. § 702(b) sfates that if the trial court believes the interlocutory order “involves
a controlling question of law as to which there is substantial ground for difference of opinion and
that an immediate appeal from this order may materially advance the ultimate termination of the
matter, it shall so state in such order.” This Court is not of the opinion that the discoverability of

the source code for Cybergenetics’ TrueAllele Casework system involves a controlling issue of

law to which a substantial ground for a difference of opinion exists. Defendant alleges that the

Honorable Jeffrey A. Manning’s ruling in the State of California v. Martell Chubbs creates a
substantial ground for a difference of opinion. However, in that case J. Manning merely
enforced a subpoena duces tecum ordering Dr. Perlin to appear in California with the documents
subject to .the subpoena but he left the ultimate disposition of the discovery request to the
California court. Ultimately, the California Superior Court did not require Cybergenetics to
produce the source code.' Further, J. Manning, in another pending matter involving a discovery
request for the TrueAllele source code, declined” to read his ruling in Chubbs as controlling or
contradictory and deferred to this Court for a ruling on the issue of the discoverability of source
code.| Similarly, the Honorable Edward J. Borkowski, without a hearing, quashed a subpoena

duces| tecum requesting production of the TrueAllele source code in another case pending in this

~ this Court.”

' 2015|WL 139069 (Unpublished Opinion)
* Commonywealth v. Chelsea Arganda and Chester White, CC# 2013-17748 and CC# 2013-17753.

: Comrlnonwealth v. Wade, CC# 2014-04799.




Reviewing Foley and Chubb, as well as the pretrial proceedings of record in other matters
pending before my colleagues in the Criminal division of the Court of Common Pleas of
Allegheny County, and taking into consideration the briefs and arguments of the parties, this

Court|finds no reason to certify its December 7, 2015 Discovery Order for Interlocutory Appeal.

BY THE COURT:

7w £ Rangoa s

Honorable Jill E. Rarigps




- EXHIBIT B




INTHE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA

V. CC 201307777

MICHAEL ROBINSON,

Defendant

ORDER OF COURT

AND NOW, to-wit, this7th day of December, 2015, having considered
estimony, exhibits, and arguments presented, this Court hereby DENIES Defendant’s

Discovery Motion to the extent it requests production of True Allele Casework software

source code.

BY THE COURT:

gﬁ%ﬁm .

onorable Jill E. Rangos
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FBI admits flaws in hair analysis over decades

By Spencer S, Hsu Aprif 18

The Justice Departinent and FBI have formally acknowledged that nearly every examiner in an elite FBI

J.

forensllc unit gave flawed testimony in almost all trials in which they offered evidence against criminal
defendants over more than a two-decade period before 2000.

Of 28 examiners with the FBI Laboratory’s microscopic hair comparison unit, 26 overstated forensic
matches in ways that favored prosecutors in more than 95 percent of the 268 trials reviewed so far,
according to the National Association of Criminal Defense Lawyers (NACDL) and the Innocence Project,
which|are assisting the government with the country’s largest post-conviction review of questioned

forensic evidence.

The cases include those of 32 defendants sentenced to death. Of those, 14 have been executed or died in
prison, the groups said under an agreement with the government to release resuits after the review of the

first 200 convictions.,

The FBI errors alone do not mean there was not other evidence of a conviet’s guilt. Defendants and
federal and state prosecutors in 46 states and the District are being notified to determine whether there

are grounds for appeals. Four defendants were previously exonerated.

The admissions mark a watershed in one of the country’s largest forensic scandals, highlighting the
failure of the nation’s courts for decades to keep bogus scientific information”from juries, legal analysts
said, The question now, they sald, is how state authorities and the courts will respond to findings that
confirm long-suspected problems with subjective, pattern-hased forensic techniques — like hair and bite-
mark comparisons — that have contributed to wrongful convictions in more than one-quarter of 329

DNA-exoneration cases since 1989,

In a statement, the FBI and Justice Department vowed to continue to devote resources to address all
cases and said they “are comunitted to ensuring that affected defendants are notified of past errors and
thal justice is done in every instance. The Departiment and the ¥BI are also committed to ensuring the

accuracy of future hair analysis testimony, as well as the application of all disciplines of forensic science.”

https://www.washingtonpost.com/lacal/crime/fbi-overstated-forensic-hair-matches-in-nearl... 10/8/2015
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Peter Neufeld, co-founder of the Innocence Project, commended the FBI and department for the
collaboration but said, “The FBI’s three-decade use of microscopic hair analysis to incriminate

defendants was a complete disaster,”

“We need an exhaustive investigation that looks at how the FBI, state governments that relied on
examiners trained by the FBI and the courts allowed this to happen and why it wasn’t stopped much

sooner,” Neufeld said.

Norman L. Reimer, the NACDL’s executive director, said, “Hopefully, this project establishes a precedent

so that in future situations it will not take years to remediate the injustice.”

While unnamed federal officials previously acknowledged widespread problems, the FBI until now has

withheld comment because findings might not be representative.

Sen. Richard Blumenthal (D-Conn.), a former prosecutor, called on the FBI and Justice Department to
notify defendants in all 2,500 targeted cases involving an FBL hair match about the problem even if their
case has not been completed, and to redouble efforts in the three-year-old review to retrieve information

on each case,

“These findings are appalling and chilling in their indictment of our criminal justice system, not only for
potentially innocent defendants who have been wrongly imprisoned and even executed, but for
prosecutors who have relied on fabricated and false evidence despite their intentions to faithfully enforce

the lasw,” Blumenthal said.

Senate Judiciary Committee Chairman Charles E. Grassley (R-Iowa) and the panel’s ranking Democrat,

Patrick J. Leahy (Vt.), urged the burcau to conduct “a root-cause analysis” to prevent future breakdowns,

“It is critical that the Burcau identify and address the systemic factors that allowed this far-reaching
problem to occur and continue for inore than a decade,” the lawmakers wrote FBI Director James B,

Comey on March 27, as findings were being finalized.

The FBI is waiting to complete all reviews to assess causes but has acknowledged that hair examiners

until 2012 lacked written standards defining scientifically appropriate and erroneous ways to explain

results in court, The burcau expects this year to complete similar standards for testimony and lab reports

for 19 forensic disciplines.

https://www.washingtonpost.com/local/crime/fbi-overstated-forensic—hair-matches-in—nem‘i... 10/8/2015
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Federal authorities launched the investigation in 2012 after The Washington Post reported that flawed
forensic hair matches might have led to the convictions of hundreds of potentially innocent people since

| . . . . .
at least the 1970s, typically for murder, rape and other violent crimes nationwide,

The review confirmed that FBI experts systematically testified to the near-certainty of “matches” of
crime-scene hairs to defendants, backing their claiins by citing incomplete or misleading statistics drawn

from their case work,

In reality, there s no accepted research on how often hair from different people may appear the same.
Since 2000, the lab has used visual hair comparison to rule out someone as a possible source of hair or in

combination with more accurate DNA testing,

Warnings about the problem have been mounting, In 2002, the FBI reported that its own DNA testing
found that examiners reported false hair matches more than 11 percent of the time, In the District, the
only jurisdiction where defenders and prosecutors have re-investigated all FBI hair convictions, three of
seven defendants whose trials included flawed FBI testimony have been exonerated through DNA testing
since 2009, and eourts have exonerated two more men. All five served 20 to 30 years in prison for rape or

murder, -

University of Virginia law professor Brandon L. Garrett said the results reveal a “mass disaster” inside the
criminal justice system, one that it has been unable to self-correct because courts rely on outdated
precedents admitting scientifically invalid testimony at trial and, under the legal doctrine of finality,

make it difficult for convicts to challenge old evidence,

“The tools don’t exist to handle systematic errors in our criminal justice system,” Garrett said. “The FBI
deserves every recognition for doing something really remarkable heve, The problem is there may be few

judges, prosecutors or defense lawyers who are able or willing to do anything about it.”

Federal authorities are offering new DNA testing in cases with ervors, if sought by a judge or prosecutor,

“and agreeing to drop procedural objections to appeals in federal cases.

However, blological evidence in the cases often is lost or unavailable. Among states, only California and

Texas specifically allow appeals swhen experts recant or scientific advances undermine forensic evidence

at trial.

https://www. washingtonpost.com/local/crime/fbi-overstated-forensic-hair-matches-in-nearl... 10/8/2015
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Defense attorneys say scientifically invalid forensic testimony should be considered as violations of due

process, as courts have held with false or misleading testimony.

The FBI searched more than 21,000 federal and state requests to its hair comparison unit from 1972

through 1999, identifying for review roughly 2,500 cases where examiners declared hair matches.

Reviey

's of 342 defendants’ convictions were completed as of early March, the NACDL and Innocence

Project reported, In addition to the 268 trials in which FBI hair evidence was used against defendants,

the review found cases in which defendants pleaded guilty, FBI examiners did not testify, did not assert a

match

When

scienc

or gave exculpatory testimony.

lsuch cases ave included, by the FBI’s count examiners made statements exceeding the limits of

e in about 9o percent of testimonies, including 34 death-penalty cases.

The findings likely scratch the surface. The FBI sald as of mid-April that reviews of about 350 trial

testimonies and 900 lab reports are nearly complete, with about 1,200 cases remaining,

The bureau said it is difficult to check cases before 1985, when files were computerized. It has been

unable to review 700 cases because police or prosecutors did not respond to requests for information,

Also,

analys

he same FBI examiners whose work is under review taught 500 to 1,000 state and local crime lab
sts to testify in the same ways.
Texas, New York and North Carolina authorities are reviewing their hair examiner cases, with ad hoe

efforts underway in about 15 other states.

Spencer S. Hsu is an Investigative reporter, two-time Pulitzer finallst and national
Emmy award nominee.
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BrErcToomR
Assoclated Press

* WASHINGTON - Kirk
QOdom was conylcted of a
1981 rape and robbery afteta
woman {dentified him as her
stlecker and an FBI speclalist

testified thathalron hegnight.”

gown was similar to kalr on
Cdom'shead. .

But DNA testing some 30
years later affirrned what
Odom long maintalned: The
halrwain'this neltherras the
senen leftonapilloweasa and
robe. A feleny conviction that
imprisoned him for decades
was overiumed in 2012 by a
judgewhodeclared ita“grave
miscarriage of justice.”

<1 was hoping that I was
golng to go home that day,”
Odom, recalllng his trial In
Washington, D.C,, saldin an
interview. Instead, “they sen-
tenced e o 20 to 66 years In
prison®

His experience Is but one
example of flawed forensic
sclence from the pre-DNA
era, A simmering problem
that now appears fir more
widespread than fnlually
thought The Innocence Proj-
ect, which works to exongre
?te the wrongly eccused, has

dealified 74 overturned con-
victions in which faulty halr
evidence was & fector. Now, a
newvdisclosureby the FBI that

xpetts pave erroneous test-
mariy on hair anatysisin more
than 250 trials before 2000
suggests that number could
rise dramatically,

Defense lawvyers sald the
latest revefations ~ on top of
established concerns about
bite mark id¢ntification and
arson sclence - confirm fears
abouftheshortcomings ofold-

L]

soumeastWashlngionApr{] 30,

fashloned forenslo technlques
and could affect thousdnd3 of - death

cases, Advancing technologies
have put such techniques un-
der more scrutiny, incloding
from jiidges, and highlighted
the limits of once-established
practices.

"There are forces copverg-
ing at the momeat that are
finally bringing some recog-
nition to the fallings of many
venerable techadques,” said
Chris Fabricant, director of

Auccir P
Kirk Qdom speaks to the Assoualed Prgss sl his homa in

cath.
Whmsub)ecmw-ﬂa
Isinkcted intoa trial upder the
‘gulse of sclence, “then & real |

prerversion of jusl{oe Is what ;

happesis” l-}bn:anlsali
Microscoplc hilr analy-
sis, which involves compar-
ing halr specimens throvgh s
microscope, has for decades
béen anestehlished FBI prac-
tice anid passed a]ong atsefnl-
nars tnhuudmk ofstate-leiel

strategiolitipationatthelnno-  examiners,

cence Project,

A 2013 Associated Press
Investigation concluded that
al least 24 men convicled or
charped with meurder or reps
based on bite-mark evidence
- the practice of maiching
teeth to a flesh wound - were
exonerated since 2000, bean-
while, some high-proflle
criminal cases Involving ar-
son sclenco have come b
dec renewed scrutiny amid
debunked fire Investigations.
Last year, a Peansylvanla
Jadge threw out the convic-
tion of a Korean immifgrant
who had spent 24 years in

But critics said the tech,
nlque lacks objective stan.
dards, with limitatipns that
have led experis to over: .
state its evidentiary valuc
toooed.

'Im:shlhuqndc-fevuknca
may b6 Wed to Inelude ¢ ex-
chidetndividuals shoconld b
& potential source of hair ait-
fcs note that lhcmsno 0 1yay b
eaaclusively know 1oy com-
onar rarethe specimenisbe
cause £o pational database of
hale specimens exdsts. A 2009
repoit &mxﬁmNam\Amd

ey of Sclences described as |

"Mehb' unreliabie’ testimony

4fthe 268

'Dm Faimlr considers mi.
“dnalysis va!ld

buthas aley acluwvﬂedge@ its
ecientifi¢ limitaticos and
it now 1ri conj ur'u:hqn \vilh

- more sclentifically roligble

DNAtesting,

Tho Justice Department in”
2012emba.rkedona[wiswcf cases.
inal ¢asés follojying hia

used. The gmemment has
idenlified nearly 3,000 cases

the
clation of Cﬂminal D=Iense
laX(é'?m gy ‘}l
vocates sald A are’
mﬂ'hxﬁ( toensure (hat d-
.uax;d bacnily ébal{h
‘op Bifjes to coge
thelr’ convigtions. Theve
‘a0 encouraged statestodo
their own audits bicauso ot
of the pmsecut:ms\\-em }9@1
€. The Jug

in which ¥BI examlnexs syb.- tdl

.- mdited xépomo;may have
'*tE{éllﬁ{dlin ,} hair

Tbegovemmentpmvided
an astonlshing ipdate fast
mionthiyhen i} fevealéd that
2ls revieyed as

of mid:March, Investigators 2003

all of the caseg = includlng
in death-penalty prosetu-
tiods, The rgy:r.w} Jimiled
tas cases da[ing béfnre 2000
fn whic

wel byl
'§u fio ong knogvs hqw
many 1e i
WIOpEly C C4yse
the ep.slence of ﬂaw§d testt-
mony - olten ustongelement
ofa pruseqy
tablish Inhocende.
“What {t dozs meag Is that
those cases need thhe logkad

~doé tes-

the hair gyidence
pessid enuﬂcabop

than20}'¢3!‘élﬂp
bc_lng released gmle in

e blg breskca When
t_he bUc Defende(&mca
for the Dis cLMCulumbl;
which hag use,d &4 Hor
on the flav edsciedéear}dul
umately e_sl,abhshed Odam’s
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The arsonist who killed Ji
Yun Lee was espectally cruel
and calculating, dousing her
small cabin in Pennsylvauia’s
Pocono Mowmtains with more
than 60 gallons of gasoline and
heating fzel and setting at least
- eight fives, ending at the front
doorto block any chance of es-
cape. Then he watched catmly
as the cabin turped into an in-
ferno.

That was the prosecution’s
case ageimst the victim's father,
Han Tak Lee, and tpersuaded

His case is one of dozens

Judge: Bad science led

canvictions, primarly trough

A clothing store owner in
New York City, Lee took his
valatile, megtally il 20-year-
old daughterto a northeastern
Permusylvania religiocus retreat
atthe suggestion of the Sanaily

pastor. Eady July 29, 1989, the *

cabr they shared became en~

pulfed in flarnes, Lee escaped, -

but his daughter’s body was
forndinthe ashes, canded in the
fetel position.

When firefighters showed
up, they found Lee sitting stoi-

_cally on a bench outside the
- cabin. Inside the wreckage

were chues that led authorities
wsuspectfoul play.

At the time, investigators

were taught unusually botand
intense fives indicated the use
of an accelerant and that arson
coulkd be coafirmed by the pres-
ence of deep charring or stiny
blstering of wood as well as

“crazed glass,” tiny fractwesin:
?, g. Qosm ...
Research conducted in the

1980s debunked these and

i

around the country to come  other notions about arsor. By ; P i s
under scrutiny because ofen- 1992, tae Nationa] Five Protee. MarshalThomas Jones, right, and Stroud Township Police InvestigatorVemnon Bortz,
trenched buz now-discredited  tion Association publishedpew  whelmingly pamted toarson. o fire science,” he wrote June powexful bit.of circumstangal
beliefsabouthowarsoncanbe  standardsto guide fre investi- - additionwthetelidebumpart- 13 “Itis 4 revokmion that bes  evidence that helped sway the
detected. The Arson Research  gations. texns, they said, testingrevesled  toppled old orthodosies, and  Jury ~ might have stermed
Projectat Montexey College of  Butacceptance did notcome aceelerantsonlLee’sshirt pants  castinto doubtJongstandingas-  from a cutnaral taboo against
. Law in California higblighted rightaway. and ajug found in the cabn. Sumpticos regardmg firescene  showing emuotion in public, the
arleast3] convicionsbasedat  “Most arson nvestigatars’ Lee’s attorney didn’t chal-  analysis.” magistrane said, notfromalack
least partly on debunked fire heads exploded, and theyjust lengethearsonfinding arpeing~ Monroe Cowmrty prosecutors — of feeling.
fnvestigations, inchding that of  wentmus for the next seven or— nstead thefirawas setbyX.ee's —concede the point¥ut say other ——He-said justice dictares—Sobm said Tee; who has bee i
aTexas man executed 2004,  elght years wying to discredit  troubled daughter to commit  evidence points to Lee'sguilt, throwing out Lee’s cagviction
and experts believe there are  thatdocumnent,”szid Johm Len-  suicide. Thejury didn'tbuyit.  includingthe accelerantsfound — and senrence.
ATy F0ke. tind, one of the nation’s Jeadihg A quartercemury later, US.  onhisclothing. “Sometimes, with the bea-
“There was just no science  experts in fire analysis and a  Magistrare Judge Martin Cad-  But that evidence, 100, has efit of nsight gained over time,
behind™ the old assumptions  defenseconsuttantforLee. son said scientific progresshad - been “substantially under-  we learn that what was once
aboutarson, said PaulCatesof ~ Atkee'stial,a firemarshal  invalidared the conviction. mined” by new testing, Carl-  yegarded as truth is myth, and .
TheImmocence Project,agroup  and other prosecuticn experts  “Overthe pasttwodecades,  son said. And Lee’s tranquil  what was once accepted as sci-
thatworkstoovertn wrorgfl - sdidthephysicalevidenceover-  therehas beena revolutionin  demeanor atthe fire scene—a  ence is superstition,” Carlson
@ e ® e e ®

S

Aszooard Pacsa
In a Sept. 6, 1989, photo, HanTak Lee is lead to the Swiftwater State Police barvacks for processing with State Police Fire

wrote. “Soit s with this case.”
Kyung Sohn of New York
City, who heads the National
Committee to Free Han Tak
Lee, saidhe gotaleerfrombis
old friend Thursday, nearly a
week after Carlson's decision.

poor health, hopes to soon re-
claim his reputation as well as
hisfreedom

“He rmentioned that ‘God is
with me, that Xam innocent,”
Sohn said. “In my thinking,
99.99 percent he will be free.
We pray every day.”
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FBI notifies crime labs of errors used in DNA
match calculations since 1999

By Spencer S, Hsu May 29

The FBI has notified cvime labs across the country that it has discovered errors in data used by forensic
scientists in thousands of cases to calculate the chances that DNA found at a crime scene matiches a

particular person, several people farniliar with the issue said.

The bureau has said it believes the errors, which extend to 1999, are unlikely to result in dramatic
changes that would affect cases, It has submitted the research findings to support that conclusion for

publication in the July issue of the Journal of Forensic Sciences, the officials said.

But crime labs and lawyers said they want to know more about the prablem before conceding it would not

|

make much difference in any given case.

I

“The public puts so much faith in DNA testing that it makes it especially important to make those the best

|

estim:'ates possible,” said Wright State University statistics professor Daniel R, Krane, an expert whose

work has been cited by defense attorneys. “There is no excuse for a systematic error to many thousands of

calculations in such a context,”

Krane, who identified errors 10 years ago in the DNA profiles the FBI analyzed to generate the population
statistics data, called the consequences of the disclosure appalling, saying the data has been used in tens
of thonsands or hundreds of thousands of cases worldwide in the past 15 years, He said when he flagged

the problems a decade ago, the FBI downplayed his findings,

The issue centers on the EBI’s “Pop stats,” which are built into the software programs used by g in 10 U.S.

labs and many overseas, Krane said,

Whilejuries might well reach the same decision if errors mean that an individual has a 1-in-a-billion

chance of matching a crime scene sample instead of 1 in 10 billion, for example, that may not be so if

http://www.washingtonpost.com/local/crime/fbi-notifies-crime-labs-of-errors-used-in-dna-... ~ 6/1/2015
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ervors were to halve, say, assertions that person had a 1-in-180 chance of matching, as Krane said came

up in a case that he testified in last week.

Such low ratios are increasingly common as state and local labs analyze smaller and smaller traces of

!

DNA found on objects such as guns or countertops — known as “low-copy” and “touch DNA” — and often

|
are sifting through DNA mixtures, or profiles contributed by multiple people.

Stephen Mercer, chief of the forensic division of Maryland’s Office of the Public Defender, said his office
on Wednesday notified its attorneys about the issue and suggested they consider asking prosecutors

about such problems in cases involving DNA evidence,

“The prediction that the errors are likely to have a nominal impact has to be assessed by the defense in

the individual circumstances of each particular case,” Mercer said,

In a bulletin sent to crime labs, the FBI said the problem stemmed from “clerical mistakes in

transcyiptions of the genotypes and to limitations of the old technology and software.”

The disclosure comes as some private researchers and lawyers in recent years questioned whether errors
in the FBI’s national database of 13 million DNA profiles may have led judges and juries to give undue
weight to DNA matches, long considered the “gold standard” in forensic science, They have called on the

government to open the database for private research.

Crime lab analysts in the United States generally develop a DNA profile by analyzing 13 or more specific
Jocations on chromosomes, called loci, for specific markers that appear at different frequencies in a given
population. Match probabilities ave derived by calculating the likelihood of a person sharing the same

markers at each point.

The FBI is preparing to transition to using more than 20 loci, which theoretically should significantly

improve the accuracy of results and allay concerns about the population statistics it used to generate

those frequencies, officials said.

With new cornmercial test kits available using more loci, the FBI commissioned a study that re-tested

DNA samples used for its original work and uncovered the errors.

“We lave of the view that these diserepancies are unlikely to materially affect any assessment of evidential

value,” the FBI stated in its May 11 bulletin to crime labs, according to a person who has a copy.

http:/) www,washingtonpost.com/local/crime/fbi-notifies-crime-labs-of-errors-used-in-dna-... 6/1/2015
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“However, given that statistics based on these data have been included in thousands of lab reports and in

testimonies, we believe the discrepancies require acknowledgment,”

Ina p‘ubl{c statement late Friday, the FBI said it found errors in 33 of 1,100 profiles used, or 3 percent.
The FBI added that the DNA community has cautioned that match probabilities should he viewed as
varying by a factor of 10, saying, “Though these discrepancies are within the internationally accepted

range, the FBI is committed to correcting the inaccurate values in a transparent manney.”

The FBI has prepared a letter to the editor to be published by the Journal of Forensic Sciences, which
originally published the bureau’s study 16 years ago.

David Coffman, chairman of the accreditation arm of the American Saciety of Crime Lab Directors, said it

would be premature to comment on the significance of the errors until the FBI releases more data,

“They said it would be very minor,” said Coffman, who is director of forensic services for the Florida
Department of Law Enforcement in Tallahassee. “We are walting to see the journal article to see which

- [data] would be affected, so we could evaluate it.”

In a statement, the National District Attorneys Association applauded the “transparent and responsible
manner in which the FBI has disclosed this internal finding,” adding that “notification to all interested

parties is an excellent first step in addressing this issue,”

Spencer S. Hsu Is an Investigative reporter, two-time Pulltzer finalist and national
Emmy award nominee.

hitp://wwiv,washingtonpost.com/local/crime/fbi-notifies-crime-labs-of-errors-used-in-dna-... ~ 6/1/2015
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Convicted

By Rebecca Wexler
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DNA match by ap
the software's sout
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hy Code

Defendants don't always have the ability to tnspect the code that could he!p convict them.
Inzge by Mrexsn/Shittarsieck

rywhere—In elevators, alrplanes, medical devices. By refusing to publish the source code for software, companies make
rd partles to Inspect, even when that code has enormous effects on soclety and pollcy. Secret code risks security flaws
rable to hacks and data leaks. It can threaten privacy by gathering information about us without our knowledge, it may
al treatment under law if the government relles on it to determine our eliglbllity for benefits or whether to putusona
et code enables cheaters and hides mistakes, as with Volkswagen: The company admitted recently that it used covert
misslons tests for 11 milllon dlesel cars spewing smog at 40 times the legal limit.

Volkswagen's fraud may be, It only heralds more of Its kind. [t's time to address one of the most urgent if overlooked tech
s—secret code in the criminal justice system. Today, closed, proprietary software can put you In prison or even on death
S, Jurlsdictions you stilt wouldn’t have the right to inspect it. In short, prosecutors have a Volkswagen problern,

Advertisenent

tendant Martell Chubbs currently faces murder charges for a 1977 cold case In which the only evidence against himis a
roprietary computer program, Chubbs, who ran a small home-repalr business at the time of his arrest, asked to inspect
ce code In order to challenge the accuracy of Its results, Chubbs sought to determine whether the code properly

shed sclentlfic procedures for DNA matching and If it operates the way Its manufacturer clalms, But the manufacturer

argued that the defense attorney might steal or duplicate the code and cause the company to lose money. The court denled Chubbs’

request, leaving hl
Carolina, Florida,

We need to trustn
with that trust In a

m free to examine the state's expert witness but not the tool that the witness relled on, Courts In Pennsylvanla, North

and elsewhere have made similar rulings.

ew technologies to help us find and convict criminals but also to exonerate the innocent. Proprietary software Interferes
growing number of Investigative and forensic devices, from DNA testing to faclal recognition software to algorlthms

that tell pollce where to fook for future crimes, Inspecting the software lsn't just good for defendants, though—disclosing code to defense

experts helped the

New Jarsey Supreme Court confirm the scientific rellabllity of a breathalyzer.




Short-circuiting defendants’ abillty to cross-examine forenslc evidence is not only unjust-—it paves the way for bad sclence. Experts have
described Cross-examlnatlon as “the greatest legal englne ever Invented for the discovery of truth.” But recent revelations exposed an
epl&efnic of bad science undermining criminal justice, Studies have disputed the sclentific valldlity of pattern matching In bite marks, arson,
hair and fiber, shaken baby syndrome dlagnoses, ballistics, dog-scent fineups, blood spatter evidence, and fingerprint matching.
Massachusetts Is struggling to handle the fallout from a crime laboratory technlcian's forgery of results that tainted evidence In tens of
thousands of criminal cases. And the Innocence Project reports that bad forensic sclence contributed to the wrongful convictlons of 47
percent of exonerees. The National Academy of Sciences has blamed the crlsis In part on a lack of peer review In forensic disclplines.

Nor Is software immune. Coding errors have been found to alter DNA likelfhood ratios by a factor of 10, causing prosecutors in Australia to
replace 24 expert wltness statements in criminal cases. When defense experts Identified a bug In breathalyzer software, the Minnesota
Supreme Court barred the affected test from evidence In all future trials. Three of the state's highest justices argued to admit evidence of
addltional alleged cade defects so that defendants could challenge the credibility of future tests.

Cross-examination can help to protect agalnst error—and even fraud—in forensic sclence and tech. But for that “legal engine” to work,
defendants need to know the bases of state claims. Indeed, when federal district Judge Jed S, Rakoff of Manhattan restgned in protest from
Prestdent Obama’s commission on forensic sclences, he warned that If defendants lack access to information for cross-examination,
forenslc testimony is “nothing more than trial by ambush.”

Rakoff's warning is particularly relevant for software in forensic devices. Because eliminating errors from code Is so hard, experts have
endorsed opennessito public serutlny as the surest way to keep software secure. Simllarly, requiring the government to rely exclusively on
open-source forenslc tools would crowd-source cross-examination of forensic device software. Forensle device manufacturers, which sell
excluslvely to government crime laboratories, may lack incentives to conduct the obsessive quality testing required,

To be sure, government regufators currently conduct independent validation tests for at least some digital forensic tools. But even

regulators may be u?able to audit the code In the devices they test, instead merely evaluating how these technologies performin
controlled laboratory environments, Such “black box" testing wasn’t enough for the Environmental Protection Agency to catch

\(olkSWagen’s fraud, and it won't be enough to guarantee the quality of digltal forensic technologles, elther,

The Supreme Court has long récognlzed that making criminal trlals transparent helps to safequard public trust In thelr falrness and
legitimacy, Secrecy about what's under the hood of digital forensic devices casts doubt on this process. Criminal defendants facing
incarceration or death should have a right to Inspect the secret code In the devices used to convict them,

Future Tense Is a partnership of Slate, Nevs Amerlea, and Arizona State Unlversity.
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Alberto R. Gonzales
—_—

Fhen I served as general
counsel to then-Texas

V V Gov. George W. Bush, I
had to tell a rape victim who had
been assaulted in her bed at knife
point while her daughter slept a
foot away that she was wrong.
New DNA evidence showed that
the man she identified could not
have been guilty, Based on her
testimony and invalidated foren-
sic testing, a man spent 12 years
of a life sentence behjng bars,

That story is not rare, Accord-
ing to the National Registry of
Exonerations updated last week,
149 convicted defendants were
exonerated last year in 29 states,
and other US, Jurisdictions, a rec-
ord. One mistake is too many, a
miscarriage of justice for the per-
son wrongly incarcerated,

At the same time, it is also a
miscarriage of justice for victims
like the one who sat in my office
in 1997, For themn, the guilty have
gone free,

Among my many responsibil-
ities ag attorney general of the
United States was to do every-
thing in my power to ensure that
Justice remains blind and is dis-
pensed without regard to skin
color or ZIP code, I support tough
Justice, but to be Justice at all;
only the guilty must be punished.
My experience and growing data
on exoneratibns reveal a trou-
bling picture of American justice
today, one that requires action.

Forensic science, which we
have long relied upon to deter-
mine guilt or innocence in this
country, is not as solid a founda-
tion as we thought. Subjective,
pattern-based  forensic  tech.
niques such as bite mark, hair
comparison and even fingerprint
analysis might not have sufficient
scientific foundation. Even cer-
tain types of DNA analysis are
how open to reasonable ques-
tions about thejr ability to con-
nect an individual to a crime,

A National Academy of Sej-
ences report warns that there jg
insufficient training and educa-
tion of researchers and crinie
scene technicians and no mean-
ingful reliability testing to explain
the limits of these disciplines,
Last spring, the FRj acknow]-
edged that for two decades, ex-
aniiners in an FB] forensic unit
gave flawed testimony in virtually
every trial in which they offered
evidence. Convictions are now
being re-examined.

Legislation to help  address
concerns over forensic science, by

Exoneration rise must spur forensic
science reform, tougher oversight

mandating uniform standards
and accreditation for crime labs,
is stalled in a Senate turf battle,
Congress, law enforcement, the
defense bar and the scientific
community must work together
to end this logjam. '

Flawed science is not the only
solirce of wrongful convictions,
The police and prosecutors de-
serve our gratitude for putting
their lives and reputations on the
line every day, but Jaw enforce-
ment and prosecutorial miscon-
duct are also a factor.

Oceastonally, a police officer or
a prosecutor makes 3 nmistake,
and exculpatory evidence is taint-
ed, destroyed or misplaced. Mis-
takes can be reduced with more
training and supervisjon.

The record of past exonera-
tions makes clear that intentional
acls to destroy or withhold evi-
dence are not unheard of, Such
acts must be met with a swift and
Sure response. If an officer or
prosecutor intentionally does
something wrong, that person
should be held accountsble. No
responsible law enforcement offi-
cial wants to serve with those
who do 1ot abide by the law, but
the current disciplinary system is
not doing enough.

Finally, there is uoney’s out-
sized role. A person with means is
able to Immediately hire a lawyer

- DANNY JOHNSYON,.AP
According to a national registry, 149 convicted defendants
were exonerated last year in the USA, a record,

who can help secure bail and ne-
gotiate with a prosecutor for a
faster and more favorable resoly-
tion, while a person -without
means cannot. Often, those gc-
cused and without resources can-
not wait for a court-appointed
lawyer because spending time in
Jail can cost their Jjob. They can be
forced to plead guilty though they
have not committed a crime. [f
Wwe are serious about equal jus-
tice, we need to provide access to
counsel earlier in the process,

As the National Registry report
points out, a few prosecutors
have set up conviction integrity.
units within their offices to pre-
vent and remedy false convie-
tions. While some of these efforis
have been successful, others have
not. More inust be done.

We must be committed to find-
ing solutions to this serious prob-
lem if we hope 1o preserve trust
in our criminal Jjustice system,

We owe it to those we have put

in prison for crimes they did not ’ GANN
c-

commit. And we owe i o the vi
tims, like the one I met with neuy-
ly two decades ago, They deserve
to sec the guilty face justice.

Alberto R. Gonzales, the attor-
ney general and White House
counsel in the George W, Bush qd-
ministration, is the dean at Bel-
mont University College of Law,
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COUNTY. OF ALLEGHENY

OFFICE OF THE MEDICAL EXAMINER

1520 PENN AVENUE » PITTSBURGH. PENNSYLVANIA (5222
PHONE (412) 350-4800

EMALL webmaster.me@aleghenycounty.us ASCLU/LABACCREDRED LAB

SINCE 2008
ABDULREZAK SHAKIR, M.D. KARL £, WILLIAMS, M.D., M.P.H. ROBERT HUSTON
MEDICAL EXAMINER DIRECTOR OF LABORATORIES

DEPUTY MEDICAL EXAMINER

CONFIDENTIAL

Submittad herewith please find the confidentlal Report of Laboratory Findings of this
laboratory's examination canducted in connection wlith the followlng case:

L ab Case No. Report No.: Caso Name Report Date

Cass Type

13LAB04205 Report #8: Lawrence Short January 13, 2014
HOMICIDE

Agency Agency Gase No. Case Offlcer
ALLEGHEW COUNTY POLICE  13-0580 L. FERGUSOCN, V, COSTA
ALLEGHENY COUNTY 13COR03403

MEDICAL EXAMINER

Victhn(s)
Lawrence Short
Tyrone Caleman

Suspect(s) OTN
MICHAEL ROBINSON (5936296
GLEN SMITH JR G5935204

The Crime Lab User Fee: $4,000.00

IMPORTANT NOTICE

The Diviston of Laboratories must be notlfied when an OTN becomes
avallable for the suspeci({s) / defendani(s}) In this cass,
Pleaso call {412) 350-3734 or FAX (412) 350-3861 this Information fmmediatsly.

Report Page 1 of &




.COUNTY OF ALLEGHENY..
OFACE OF THE MEDICAL EXAMINER
DIVISION of FORENSIC LABORATORIES

REPORT of LABORATORY FINDINGS ASCLD/LAB ACCRECTED Las

SINCE 2008
Agency Casa No.  Case Namse Laboratory Cass No.
13-0580 Lawrence Short 13LAB04208 Report #8

'FORENSIC BIOLOGY SECTION REPORT
Report of PCR-STR Analysis

{tams Recelved:
The following items were submitted:

Extract tem# Degcription
1304205 12A1A 12A1 Swabbing of grip, magazine releass, slide serrations and hammer of Ruger
13042051381 13B Swab, interior surface of hatband and underside of brim of Atlanta Braves hat

1304205 53A1 53A Tape lift, black bandana
1304205 44At 44A Whole blood of Lawrence Short

1304206 | 10A1 10A Whole bload of Tyrone Coleman
1304206 26A1 26A Bucceal collactor from Michael Robinson
1304206 | 27A1 27A Buccal collector from Glen Smith Jr.
Results:

DNA was Isolated from the ltems listed above. DNA from each of the items was amplified using PCR
technology and typed for Amelogenin and the following 18 genetic locl; D3S1358, THO1, D21S11, D18551,
Penta E, ID55818, D135317, D75820, D168539, CSF1PO, Penta D, VWA, D8S1179, TPOX and FGA. The
PowerPlex® 16 System was used In the analysis. The types detected for each sample can be found in the
attached table,

f
Conclusions:

Whoe blood of Tyrone Coleman
The dataiindicated that a DNA mixture profile of three or more individuals was obtained from the whale blood

of Tyrone Coleman. This sample is unsultable for use as a reference sample, and was not used for
comparison purposes for the samples listed below.

Swabbing of grip, magazine releass, slide serrations and hammer of Ruger
The dala indicated that one allele was detected above this laboratory's interpretational threshold at ohe of {he
fifteen STR loci tested (TPOX) from the swabbing of various areas of the Ruger. There Is insufficient data in

this sample for comparison purposes.

Swab, Inferior surface of hatband and underside of brim of Allanta Braves hat

The data indicated that a single source DNA profile was obtained from the swab of the Interior surface of the
hatband and underside of the brim of the Atlanta Braves hat. The DNA profile obtained from this sample
matches|the DNA profile obtained from the buccal collector of Glen Smith Jr. at each of the 15 tested STR loci,
Michael Robinson and Lawrence Short are excluded as contributors of the DNA profile obtained from this
sample,

Report Page 2of 5




Agency C
13.0580

AR _COUNTY OF ALLEGHENY. .
[l \ OFFIGE OF THE AEDIGAL EXAMINER
§§5§«;{, % DIVISION of FORENSIC LABORATORIES
\“&.;/‘3/

156 No,  Case Name Laboratory Cass No.
Lawrence Short 13LAB04208 Report #8

REPORT of LABORATORY FINDINGS ASCLD/LAB ACCREOMED LR
SINCE 2008

FORENSIC BIOLOGY SECTION REPORT

The probabiiity of randomly selecting an unrelated individual whose DNA profile matches the DNA profile
obtained from the swab of the Interlor surface of the hatband and underside of the brim of the Atlanta Braves

hat is approximately:

Tape lift,
The data

Database Frequency

Caucaslan 1in3x 0%

African American 1in 68 x 10

Hispanic 11n 404 x 10°
black bandana

ndicated that a DNA mixture profile of three or more individuals was obtained from the tape ift of the

black bandana. Lawrence Short and Glen Smith Jr. are excluded as possible contributors to the mixture profile
obtained from this sample.

Duetoth

s complexity of the mixture, no concluslons could be made at this time concerning Michast Robinson

as a posslble contributor to the mixture profile obtalned from this sample. More information may be obtained
through methods employing probabilistic genotyping. If more information is required, arrangements can be

made to 1

CODISE

ransfer the data to a qualified company that uses these methods.

Igihility

The follow'/ing sample has met eligibility requirements, will be entered Into the CODIS database, and searched
on a weekly basis:

ltem 138 Swab, interior surface hatband and underside of brim of Atlanta Braves hat

The following samples have not met eligibility requirements and will not be entered into the CODIS database:
It?m 12A1 Swabbing of grip, magazine release, slide serrations and hammer of Ruger
ftem 53A Tape lift, black bandana
llem 44A  Whole blood of Lawrence Short

Ite‘
ltel
lte

Dispositi

m 10A Whole blood of Tyrone Coleman

m 26A Buccal collector from Michael Robinson
m 27A Buccal collector from Glen Smith Jr.

oh of Evidence:

The evide
the absen

Report Pa

nce samples processed for DNA analysis and sample extracts will be retained in this laboratory in
ce of further direction,
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.Ccou NTY OF ALLEGHENY.

OFFICE OF THE MEDICAL EXAMINER
DIVISION of FORENSIC LABORATORIES

REPORT of LABORATORY FINDINGS ASCLD/LAB Accreczo Laa
SINCE 2008
-‘Agency Case No,  Case Name Laboratory Case No.
13-0580 Lawrence Short 13LAB04205 Report #8

FORENSIC BIOLOGY SECTION REPORT
Respectfully submitted,

u%/

Anita K. Kozy
Scientist

The resutis, conclusfons, Inferpratations andfor opinions in this Report of Laboratory Findings are those of the above signed author,
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Agency Case No.

13-0580

Case Name
Lawrence Short

.COUNTY OF ALLEGHENY .

OFFICE OF THE MEDICAL EXAMINER
DIVISION of FORENSIC LABORATORIES

REPORT of LABORATORY FINDINGS

ASCLD/IABACGREXTED LAB
Sace 2008

Laboratory Case No,
13LAB04205 Report #8

FORENSIC BIOLOGY SECTION REPORT

PowerPlex® 16 Table

j DIS1388 [T
A 124 Swabblng of varlous areas of Rugse NR
1304205_13B1 138 Swab, intedorsuriace ofhatband 17 16,18 78
and underside of brim of Atlanta
Braves hat
1304205_S3A1 S3A Tape liff, black bandana 15,16,17 78,93 28,3030.233.2 13,16,19 9,11,13,14
1304R5_43A1 ELEY “Whdle bload of tavaenca Short 15 6.8 3035 13,17 81T
" 1304206_10A1" 10A Whole blood of Fyrdne Colamsn T 16,174 7,4 2829 - 1517+ 811
1304206_26A1 26A Buccal coflectar from Michael 15 7 28332 13,19 911
Roblnson
1304206 27A1 | 27A Guccal collector from Glen Smith Jr. 17 69 27,31 16,18 78

2t <§ 2971z «_‘ggi%? e rant D%é
NR NR NR
Ruger
1304205_1381 138 Swiab, Inteftorsurface of 13 11,12 89 9 10,12 8,11,(+)
hatband and underside of
brim of Atlanta Braves hat
1304205_53A1 S3A Tape NIk, blackbandana 1012 312,+ 51011 EXN R PRE] 8,10,1112 911,13
1304205_44A1 44A Whole blood of tawrence 11,12 11,12 9,11 13 11,12 2.2,7
Shoit
1304206_10A1 10A Whdle blood of Tyrona 13,1214 113213+ 1¢1,12 9,11,12,13 10,11+ i+
Coleman :
1204206_26A1 20A Buatal colfector from Michael 10,12 12,13 4,10 8,13 8,12 3,11
Robinson
1304206_27A1 27A Bueeal colector from Glen 13 11,12 89 9 10,12 311
Smith It
Extract ttem Description Amelogenin VWA 0851179 TPOX FGA
1304205 _12A1A 12 Swabbing of varlous areas of Ruger X NR NR 9 NR
1304705 1381 | 138 Swab, Interiorsurfce ofhatband XY 14,15 T 13,14 73 23,4
ard underside of brim of Atlanta
Braves hat
1304205 _53A1 CEL Yape IR, black bandana - XY 17,16+ 13,14 811 22,2305+
1304205_44A1 d4A tWhdle tload of tawrence Shert X.Y 14,19 13,15 7,10 21,24
1304206 _10A1 10A Whole blood of Tyrore Coleman XY 17+ 12,13,15 8,11 24,35+
1304206 _20A1 26A Buccal colector from Michael XY 17 1334 3,11 75
Roblnson
1304206 _27A1 27A Buccal coflector from Glen Smith Ir. XY 14,15 | 13,14 79 23,24

Results do not reflect intensity differences. Allele frequencics compiled from Pennsylvania State Police Database STR3,

Thu results i1 parentheses may be de to the preseive of DNA from mors i one individual or to tedimieat wtifacts wid therefors were il tapreted.

+ One of more mior alleles were detected below the faboratory's ntetprat ational threshold.
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160 Noth Craig Street, Svite 210
Plisburgh, PA 15213

' Cybergenetics Tel: (412) 683-3004

Pax: {412) 683-3003

February §, 2014

CHIEF TRIAL DBPUTY DANIBL FITZSIMMONS

TO:
AL LEGHBNY COUNTY DISTRICT ATTORNEY'S OFFICE
PITTSBURGH, PA 15219
SUPPLEMENTAL REPORT
Cybsrgenetics: ACDALS
Allegheny County Case Numbers
Police: 13-0580
Medical Examiner: 13COR03403
Crime Laboratory: |3LAB04205
Victims: COLBMAN, Tyrono
SHORT, Lawrence
Suspects: ROBINSON, Michael

SMITH JR, Glen

* Rvidence Liems:

flem 53A Tape fif, black bandana

{tem 264 Buccal colicctor from Michael Robinson

Ttem 27A Buceal collector from Glen Smith I,

Item 44A Whole blood of Lawrence Short
METHODS:

RESULTS

Thc DNA PowerPlex® 16 data profiles refercnced in this report were previously developed and addressed in a Report of
Laborazory Fmdlngs issued by the Allegheny County Office of the Medical Bxaminer,

Tbc TrueAllele® Casewark system processed cach ovidence item in independent replicate computer runs to fnfer possible
DNA coniributor genotypes from the samples.

Ti'm DNA malch statistics calculated herein used the population alicle frequencics gencrated by the Pennsylvania State
Pohce, and a theta value (co-ancestry cocfficient) of 1%,

All evidence penolypes were compared with all reference genotypes to compute likelihood ratio {(LR) DNA mateh statistics.
When there was no statistical support for a match, that comparlson was not listed in this report.

TrueAlcle assumed that the evidence sample data (Item 53A) contained two or three unknown contributors, and objectively inferred
evidence genotypes solely from these data. Degraded DNA was considered, Following genotyps inference, the computer then
compared a genotype from this evidence item to provided reference (ltems 26A, 27A and 44A) genolypes, relative to reference
populations, to compute LR DNA match statistics. Based on these results:

Page | of 3




Cybergeneties ACDALS
Pollce 13-0580, Medical Bxsminer 13COR03403, Crigio Labaratory [3LABG4205

February 5, 2014

A malch between the black bandana (flem 53A) and Michael Robinson (Item 26A) is:

2 bittfon times more probable than a coincidental match to an unrelated Black person,

19 billion times more probable than a colncldental match to an unrelated Caucaslan person, and
199 billion times more probable than a coincidental sateh to an unvelated Hispanic person.

™ o

T2 Te T2

Mark W, Perlin, PhiD, MD, PhD
Chief Sclentific Officer, Cybergenetics
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Cybergenetics ACDALS
Potico 13-0580) Medlcal Examiner 13COR03403, Crimo Laboratory 13LAB04205

February §, 2014

Appendix

Compiter interpretation of DNA evidence

uces unambiguous data. However, when the data signals are less
uncertainty arises. This uncertainty is expressed in the resulling
inty may translate into reduccd

A definite genotype can be determined when a person's DNA prod
definitive, or when there are muitiple contributors to the evidence,
genotype, which may describe different genetic identity possibilitles, Such genotype uncerta
identificatlon Information when a comparison Is made with a suspect,

The DNA l(licmiﬁcation task can thus be understood as a two-step process:
1, objectively Inferring genotypes from evidence data, accounting for allele pair uncertainty using probability, and
2. subsequently matching genotypes, comparing evidence with a suspect relative to a population, o express the strength of

association using probability.
The match strength is reported as a single number,

produced b}',' having examined the DNA svidence,

the likelihood ratio (LR), which quantifies the change in identification information

The "l‘rue'A]leieO Casework system is 8 computer implementation of this two-step DNA identification inference approach, The

infers genotypes from DNA data through statistical modeling, without reference to a known comparison

computer objectively i
gonotype. [To preserve the Identificalion information present in the dala, the system ropresents genotype uncertainty using probability.
ison with suspects provides evidentiary

Theso probabilistic genotypes are stoted on a relational database, Subsequent compar
idenlification [nformation.

Many quAlIelo® validation studies have been conducted to establish lhe reliability of the method. Four of thesc studles have been
published iln peer-reviewed scientific Journals, on both synthetic [1, 2] and casework [3, 4] data. Condueting such validations is
consistent with the 2010 SWGDAM interprelation guidelines (paragraph 3.2.2),

References

1, Perlin M\v, Sinelnikov A, An information gep in DNA cvidence interprelation. PLoS ONE. 2009;4(12):¢8327,

2, Ballantylme 1, Hanson BK, Perlin M. DNA mixfure genotyping by probabilistic computer interpretation of binomially-sampled
laser captured cell poputations: Combining quantitative data for greater identification information. Sci Justice. 2013;53(2):103-114.
3, Perlin MW, Legler MM, Spencer CE, et al, Validating TrueAllsle® DNA mixture Interpretation. J Forensic Sel. 201 1;56(6):1430-

1447,
4, Perlin I\LW, Belrose JL, Duceman BW. New York State TrueAllele® Casework validation study. J Forensic Scl. 2013;58(6):1458-

1466.
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160 Notlh Crelg Slreet, Suite 210
Pittsburgh, PA 15213

Cybergenetics Tel: (412) 683-3004

Pax: (412) 683-3005

March 13,2015

TO: CHIEF TRIAL DEPUTY DANIRL FITZSIMMONS
ALLEGHENY COUNTY DISTRICT ATTORNEY'S OFFICB
PITTSBURGH, PA 15219
SUPPLEMENTAL REPORT
Cybergenstics: ACDAILS
Allegheny County Case Numbers
Police: 13-0580
Medical Examiner: 13CORG3403
Crime Laboratory: 3LAB04205
Victims: COLEMAN, Tyrone
SHORT, Lawrence
Suspects: .ROBINSON, Michacl
SMITH JR, Glen
Bvidence ltems:
Item 53A Tape [ift, black bandana
Item 26 Buccal collector from Michael Robinson
Item 27A Buccal collector from Glen Smith Jr.
Hem 44A Whole blood of Lawrence Short

METHODS:

RESULTS;

‘The DNA PowerPlex® 16 data profiles referenced in this report were previously developed and addressed in & Report of
ilaboratory Rindings issued by the Allegheny County Office of the Medical Bxaminer,

The TrueAllele® Casework system processed each evidence itern in independent replicate computer runs to infer possible
I‘)NA conlributor genotypes from the samples,

The DNA match statistics caleulated herein used the population allele frequencies gencrated by the Pennsylvania State
Bolice, and a theta value (co-ancestry cocfficient) of 1%, using VUler™ version 3.3.5333.1 (30-May-2014),

Al evidence genotypes were compared with all reference genotypes to compute likelihood ratio (LR) DNA maich statistics.
Vhen there was no statistical support for & match, that comparison was not listed in this report,

TrueAllele assumed that the evidence sample data (Hem 53A) contained bwo or three unknown contributors, and objectively inferred
evidence genotypes solely from these data. Degraded DNA was considered. Following genotype inference, the computer then
compared genotypes from this evidence item to provided reference (ltems 264, 274 and 44A) genotypes, relative to reference
populations, to compute LR DNA maich staistics. Based on these results;
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éybctgcnc(ics; ACDAIS
Police 13-0580, Medical Examiner [3COR03403, Crimo Laboratory 13LAB04205
March 17; 2015

A match between the black bandana (Item 53A) and Michacl Robinson (Ttem 26A) is:
5.7 billion times more probable than a coincidental match to an unrelated Black person,
3.68 billjon times more probable than & coincidental match to an unrelated Caucasian person, and
.67 billion times more probable than a coincidental match to an unrelated Hispanic person.

,/’?7/’2__

Mark W. Perlin, PhD, MD, PhD
Chief Scientific Officer, Cybergenetics
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Cybergenatics: ACDALS
Police 13- 380, Medical Bxaminer 13COR03403, Crime Laboralory 13LAB04205

March £3, 201

TrueAllele® Casework Method

Computer Interpretation of DNA evidence

A definite genotype can be determined when a person’s DNA produces unambiguous data. However, when the data signals are less
definitive, o:r when there are multiple contributors to the evidence, uncertainty arises. This uncertainty is expressed in the resulting
genotype, which may describe different genetic identity possibilitics. Such genotype uncertainty way translate into reduced

iden(iﬁcalio’n information when a comparison is made with a suspect.

The DNA identification task can thus bs understood as a two-siep process:
I objecti;\'ely inferving genotypes from evidence data, accounting for allele pair uncertainty using probability, and
2, subsequently matching genotypes, comparing evidence with a suspect relative to a population, to express (he strength of

associdtion using probability.

The match :';trength is reported as a single number, the [ikelihood ratio (LR), which quantifies the change in ldentification Information

produced b‘y having examined the DNA evidence.

The TrueAllele Casework sysiem is a computer implementation of this two-step DNA identification inference approach. The
compuler objectively infers genotypes from DNA data through statistical modeling, without reference to a known cowparison
genotype. To preserve the identification information present in the data, the systent represents genotype uncertainty using probability.
These probabilislic genotypes are stored on a relational database. Subsequent comparison with suspects provides evidentiary
identification information,

Many TrueAllele validation studies have been conducled to establish the reliability of the method [1]. Seven of these studies have
been published in peer-reviewed scientific journals, on both synthetic {2, 3, 4, 5] and cascwork [6, 7, 8] data, Condueting such
validations|is consistent with the 2010 Scientific Working Group on DNA Anslysis Mcthods (SWGDAM) interprelation guidelines

[9] (paragraph 3.2.2). .

References;

1, Perlin MW, Sz2abady B, Lincar mixture analysis: 8 matheinatical approach fo resolving mixed DNA samples. J Forensic Sci.
2001;46(6):1372-7. )

2. Perlin M\V, Sinelnikov A. An information gap in DNA evidencs interpretation, PLoS ONE, 2009;4(12):¢8327.

3. Ballantyne J, Hanson EK, Perlin MWV. DNA mixture genotyping by probabilistic computer interpretation of binomially-sampled
lascr captu:red cell populations: Combining quantitative data for greater identification information. Scl Justice. 2013;53(2):103-114.

4, Perlin N}W, Hornyak J, Sugimoto G, Miller K. TrueAllele® genotype identification on DNA mixtures confaining up to five
unknown confributors, J Forensic Sei. 2015:in press.

5 Greensp‘oon SA, Schiermeier-Wood L, Jenkins BA, Establishing the limits of TrueAllelo® Casework: & validation study. J Forensic
Sci. 2015:4n press. '

6. Perlin MW, Legler MM, Spencer CE, Smith JL, Allan WP, Belrose L, Duceman BW. Validating TrueAllele® DNA mixtuee
interpretation, J Forensic Sci. 2011;56(6):1430-1447. .

7, Perlin MW, Belrose JL, Duceman BW, New York State TrueAllele? Casework validation study. J Forensic Sct. 2013;58(6):1458-
1466.
8, Perlin MW, Dormer K, Homyak J, Sehiermelcr-Wood I, Greenspoon S, TrucAllele® Casework on Virginia DNA mixiure
evidence: computer and manual interprelation in 72 reported criminal cases, PLOS ONE., 2014;9(3).¢92837.

9. SWGDAM. Interpretation guidelines for autosomal STR typing by forensic DNA testing laboratories, 2010;

http:/Awww. fbi.gov/about-us/lab/codis/swgdam-interpretation-guidclines
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(N THE COURT OF COMMON PLEAS FIFTH JUDICIAL DISTRICT
ALLEGHENY COUNTY, PENNSYLVANIA  *

CRIMINAL DIVISION -;%..

IN RE APPLICATION FOR ouT OF
STATE SUBPOENA BY MARTELL
CHUBBS MD No. 2861-2014
MEMORANDUM OPINION AND
ORDER OF COURT
Honorable Jeffrey A.
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Room 325 Courthouse
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IN THE COURT OF COMMON PLEAS FIFTH JUDICIAL DISTRICT
ALLEGHENY COUNTY, PENNSYLVANIA

IN RE APPLICATION FOR OUT OF MD No, 2861-2014
STATE SUBPOENA BY MARTELL
CHUBBS

MEMORANDUM OPINION AND ORDER OF COURT

Before the tourt Is the Appllcation for Issuance of Out of State
Subpoena flled on behalf of Martell Chubbs, a criminal defendant
charged with Homlcldé in the State of California, The Application ts
flled pursuant to the Uniform Act to Secure the Attendance of Out of
State Witnesses codlfied in Pennsylvania at 42 Pa.C.S.A. § 5963.
Attached to the Applicatlon Is a copy of the Application presented to
the Superfor Court of the State of California at Case No, NA 093179,
Also attached Is the Certificate for Qut of State Subpoena executed by
Judge Romero, In that Certificate, Judge Romero made the following

relevant findings:

1. There Is a pending criminal proceeding In Los Angeles County
Superlor Court Involving the defendant, Martell Nathanlel

Chubbs;

2, That Mark Perlin of Cybergenetics, Is a materlal withess for
the prosecutlon; and

3. and has In his possession under his control certaln data
identlifled as computer source codes and pseudo source codes
for his computer software entitled TrueAllele which are

malerial to the prosecutlon;




Based on those findings, Judge Romero ordered that Dr, Perlin’s
appear In his Courtroom on June 24, 2014 to glve evidence. ludge
Romero also directed, however, that Dr, Perlin could avold having to
appear oh that date If he provided coples of all the materlals Identifled
In the subpoena to the Court Clerk, along with a Declaration of
Records Custodian, Judge Romero's Certificate further provided that
Dr. Perlin's reasonable travel expenses would be relimbursed,

Dr, Perlin flled a response with this Court opposing the
Application, clalming, Inter alla: that he ls not a material witness; that
the Unlform Act does not apply to a subpoena duces tecumn; that the
materlals .Dr. Perlin Is directed to pfoduce, “source codes and psuedo-
source codes”, are not material; that the production of these materlals
Is not necessary to establish the admissibility of Dr, Perlin's testimony;
and that complylng with the subpoena would pose a hardship to Dr,
Perlin and the owner the computer program at Issue, Cybergenetics,
because it would require disclosure of trade secrets.

1t Is beyand cavil that Dr. Perlin Is a materlal wltness and that
the evidence that Is sought to be produced is material, Judge Romero,
who is in a much better position than this Court to make that
determination, found that he Is a material witness In the Certificate he
Issued pursuant to the Uniform Act. Sectlon 5963 (b) of

Pennsylvania's version of the Uniform Act, provides that "..,the




certificate shall be Prima Facle evidence of all of the facts stated

thereln," 42 Pa. C.5.A, § 5963 (b). Nothing that was presented to

this Court during the June 9 hearing called Into questton the accuracy

of Judge Romero's materlality determination.

Dr. Perlin ls the expert that the prosecution will present to

establish that biological materlal found at the scene of this 37 year old

murder came from the defendant. The evidence that places the

defendant at the scene of a ¢rime s without question "material’. The

means by which Dr. Perlin arrlved at his oplnlons 1s [Ikewlse materlal.

The argurment that Dr. pertin Is not a materlal witness and or that the

evidence sought to be produced Is not material is specious.
The argument that the Unlform-Act does not apply to subpoena's

duces tecum s likewlse whally without merlt, The Act refer's to .

“subpeenas” In general; it does not differentiate between those Issued

to compel the attendance of a witness and those {ssued to compel the
production of physical evidence along with the attendance of the
witness. Most states that have addressed whether the Uniform Act
can be used to compel the production of physical evidence have

concluded that It can, -See cases cited at 4 ALR 4th 836. Those states

that have questloned the application of the Unlform Act to physical
evidence have done so, generally, In cases jnvolving attempts to

secure physlcal evidence from a suspect or to secure physlcal evidence




alone without a subpoena of the person as well, Id. The only
pennsylvanta Court to address this issue based Its concern over the
scope of the Act on the dlrectlon of the subpoena at a suspectin a

ctiminal case. Marcus v. Diulus, 363 A.2d 1205 (Pa, Super. 1976).

his Court Is satisfied that the Uniform Act perinits subpoena's duces
tecum.

The next objectlon proffered by Dr. Perlin Is not relevant to the
application of the Uniform Act. The admissibility of the evidence
obtalned pursuant to the subpoena is a matter left to the discretion of
the Court that has Issued the subpoena, Whether the evidence of the
source codes of psuedo codes would be admissible Is a question that
wlll be addressed by a California judge applying Callfornta law. There
is nothing In the Uniform Act that requires that this Court make a
determination as to the admissibillty of the evidence sought. More
importantly, It Is apparent from the Application fited in Californla that
this evidence Is sought to allow the defendant In that case to
effectively cross-examine Dr. Perlin, Just because evidence Is
admissible, does not mean that It cannot be subject to cross
examination,

The Court would also note that counsel for Dr. Perlin misstates

the holdlng In Commanwealth v, Foley, 47 A.3d 882 (Pa, Super.2012).
All that Foley held was thal the testimony of Dr. Perlin was admissible




pursuant to the Frye standards, The issue before that Court was the
admissibility of the testimony, not its crediblitty, Nothing In Foley
would prevent cross examination of an expert based upon the source
codes or pseudo source codes, even In the Commonwealth of
Pennsylvanta, Whether that s permitted in Callfornla Is a question for
Judge Romero,

Finally, Dr. Petfin contends that complying with the subpoena
would cause undue hardship to him and the source codes' owner,
Cybergenetics, because It would requlre disclosure of a trade secret
protected by this state’s laws. Nothing In the subpoena requires the
disclosure of trade secrets. Dr. Perlin Is required to travel to Calffornla
and to bring with him those documents, What, if anything, Is done
with that Information Is a matter to be determined by Judge Romero,
The commerclal value of that Information Is something that can readily

be protected by Judge'Romero.

6




IN THE COURT OF COMMON PLEAS FIFTH JUDICIAL DISTRICT
ALLEGHENY COUNTY, PENNSYLVANIA

IN RE APPLICATION FOR OUT OF MD No. 2861-2014
STATE SUBPOENA BY MARTELL
CHUBBS

ORDER OF COURT
AND NOW, this éfzth day of June, 2014, For the reasons set forth
In the Memorandum Opinion, the Application for Issuance of Qut of
State Subpoena Pursuant to the Uniform Act to Secure the Attendance
of Out of State Witnesses In a Criminal Proceedings Is HEREBY
GRANTED, The witness, Marlk W, Perlin, M,D,, Ph. D., shall comply
with the subpoena Issued by the Superlor Court of Calffornia at Case

No. NA093179,

BY THE COURT:

Date: jﬁ:l(o H/L{ , P,
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IN THE COURT OF COMMON PLEAS OF
ALLEGHENY COUNTY, PENNSYLVANIA

COMOMWEALTH OF PENNSYLVANIA  CRIMINAL DIVISION
vs.,  CC 201307777
MICHAEL ROBINSON,
| Defendant. ~ BEFORE THE HONORABLE:
- JILL E. RANGOS |

THURS., NOV. 19, 2015

PRE-TRIAL MOTIONS

*

. OFFICIAL COURT REPORTER:
| LAURIE BRENNAN, R.M.R.

%

APPEARANCES

Onvbeha1f‘of the. Commonwealth:
 DANIEL E. FITZSIMMONS, DEPUTY DISTRICT ATTORNEY
BRIAN CATANZARITE, ASSISTANT DISTRICT ATTORNEY

On behalf of the Defendant:
NOAH M. GEARY, ESQUIRE
KENNETH J. HABER, ESQUIRE
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Cross - MARK WILLIAM PERLIN - Attorney Geary

105
increased by a factor of three; is that right?
A. Yes.
Q. Two to six?
A. From two to six. The ratio is three using a
more exact calculation. That's correct. ,
Q. And if you did another test on this, say, next
week, would it increase by a factor of three again?
A. No. You'd get exactly the séme answer,
Q. Why didn't you get exactly the same answer in
March of '015 as did you in February of '014?
A. Because the version of the software changed that
calculated the match statistics to give a more exact
answer that was very faithful to the math instead of
giving an underestimate as an approximation.
Q. You produced the case packet for the March, '15

findings, not for the February, '14 findings. Is there
a case packet for the February, '014 findings?

A. I don't think so. If we had one, we would have
sent it to you. Usually we prepare case packets once a
case is going to trial. We don't want people to incur
the expense of having to pay for a case packet or trial
slides until there's actually some indication something
is moving forward.  So we hold off on that, and we wait
after a report. The wait can be a week, the wait can be

three years, the wait can be forever.

- LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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Q. Does the case packet for the February, '14
computer runs and the testing, does it exist? |
A. 'I'11 take a Took at what I sent you. If it
existed, I think we would have sent it to you. So I
don't think so.

Q. And why would it not have been preserved?
A, If it didn't exist, it couldn't have been
preserved. |

JUDGE RANGOS: See, I don't know if you
think he 1is explaining too much, he already
~explained that. He said it wasn't prepared
because, in his recollection, you don't prepare
them until you get the indication from whoever
is paying for it that they're going to trial
with it.
ATTORNEY HABER: This is a death penalty
case.
JUDGE RANGOS: I'm not questioning when the
Commonwealth decided to charge someone. I'm
just telling you what he just answered. If you
want to cross-examine him on that, go ahead.
BY ATTORNEY GEARY:
Q. We were provided your report February 5, 2014,
Are you aware of that? By the prosecutors.
A.  That's what usually happens.

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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Q. Okay. And why were we not given a case packet
at that time pertaining to that testing?
A. Because we weren't asked to prepare one. Most

1ikely because there wasn't a trial date anywhere on the

horizon.

Q. I mean, that's very fluid as to when there is a
trial date.

A. No, I don't think so. It's very concrete when a

defender or a prosecutor asks us for a case packet. We
let them know what they need it for and how it will be
used. And it's their decision. We don't just create
documents and charge people for it.

Q. Are you saying the Commonwealth attorneys did
not ask you for a case packet pertaining to your
February 5, 2014 report?

A. That's my recollection unless -- Let me take a
look to see if there is another one in here, but I don't
think so. |

Q. Yes. Please do.

A. Nope. I don't see one.

Q. And at this point you are not going to be able
to produce one; is that what you're telling me?

A. It wouldn't be relevant as such.

Q. How would it not be relevant if it explained the

basis for your findings in your February 5, 2014 report?

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(4123 350-5414
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[ Cross - MARK WILLIAM PERLIN - Attorney Geary 108
A. Okay. The case packet that you have would be
virtually identical except match statistics would have
been updated in the newer version of the software. So
basically everything would be the same except for the
final few tables that gave the details of the stats.
JUDGE RANGOS: Match statistics changed
because the software was updated to use a more
specific match rather than a conservative

estimate? |
THE WITNESS: That's correct.
A. That's also the case because we need to keep

track of these things that TrueAllele probably would
both be in there. Most cases don't go to trial. So
defenders and prosecutors alike would be wasting a 1ot
of money for a guilty plea or where charges were dropped
or something Tike that.

Q. What's the cost for a case packet?
A. Twenty-five hundred dollars.
Q. Now, you were asked questions this morning about

your understanding of various court decisions regarding
TrueAllele. Do you remember?

A. Yes.

Q. Okay. Now, in your declaration you have a
paragraph 24. '

A. Yes. I have the declaration. Paragraph 24,

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414




O N O O b WON -

I\J[\)[\)[\)[\)[\J_.\_‘._.\_.\_.\_\_.\_.\__\_.\'
UT-BCDI\)——\O(OOO\IC)OW-D-OOI\)—\O(O(

Cross - MARK WILLIAM PERLIN - Attorney Geary

109

yes.
Q. It says, "TrueAllele's reliability has been
confirmed in appellate precedent in Pennsylvania. See
Commonwealth v. Foley."

Is that what it says?

A. Yes. That's what it says.
Q. And you stand by that?
A. It's in the section on widespread aooeptance

: and it' s talking about its aoceptance SO, yes.

Q. Okay. Do you understand that Judge Manning in
the Martell Chubbs matter stated in his opinion, it's
page 5, "The Court would also note that counsel for
Mr. Perlin states the holding in Commonwealth versus
Foley --
ATTORNEY HABER: Misstates.
Q. sorry. " -- misstates the holding in
Commonwealth versus Foley," cite given. "All that Foley
held was that the testimony of Dr. Perlin was admissible
pursuant to the Frye standards. The issue before that
Court was the admissibility of the testimony, not its
credibility."
ATTORNEY FITZSIMMONS: Objection, Judge.
However one wants to interpret that ruling is
totally up to you, not to a witness.
JUDGE RANGOS: Again, this expert is your

LAURTE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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- him complete the answer. |
A. In the case, for example, of the Virginia study,

because that data came from case work and it involved

potentially sensitive and private information, there was

an exchange with the editors with notes regarding the
laws in Virginia, confidentiality, so on, of why that
data should not be submitted, and I think that was
disclosed in the article.

So, in fact, if there is a question, publishing -
in PLOS ONE involves a lot of administrative éxchange
going back and forth. They raise those issues, and then
they are discussed.

So it's not the case that something slipped by
them twice. We had those discussions about whatever
their concerns were, and we made sure we were in
compliance with the Taw of whatever their express
concern 1is.

BY ATTORNEY GEARY:
Q. And DNA complex mixture, deconvolution
identification, the threshold method is used in this

country; correct?

A, Would you just say that again?

Q. Sure. The threshold method is --

A. I know what the threshold method is.

Q There are two RFUs and there are lines going

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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across. And data above the top threshold is not

considered and data below the bottom threshold is not

considered: correct?

A, I am with you about 80 percent. Correct.

That‘s'good enough.

Q. And the threshold method, that's what's used by
the FBI, correct, in this country as of today?
A. That is correct. It's also the method that they

and the Commerce Department said they are moving away
from as quickly as possible because of problems with it.

Q. Who did they say that to, that they were moving
away from it? Who did they say that to?
A. They've purchased continuous software. I think

STRmix. And the National Standards of Technology and
the Commerce Department is keeping people updated about
the need to move to more robust software that are not
thresholds.

Q. We are talking about today in America and in
this courtroom. Your TrueAllele method, the selling
point is you claim that you can consider data above the
top threshold; correct?

A. Yes.

Q. And you can also consider data below the bottom
threshold; correct?

A. Yes. Like any number of other continuous

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(4123 350-5414
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methods. That's correct.

Q. And you claim that the data above the top
threshold and below the bottom threshold is useful and
can be used in the analysis; correct?

A. Yes. And that was actually claimed in the
National Research Council Report from 20 years ago that
pointed out that methods that used thresholds discard
much of the information and are not as preferred as

other methods. So you are addressing an old issue.

Q. But today the FBI, they don't use your method;
do they?

A. No, they don't. They've purchased --

Q. How many times --

ATTORNEY FITZSIMMONS: Can he finish his
response before he's interrupted with another
question?

JUDGE RANGOS: This is not a jury trial. I
am the information gatherer. So I would like to
hear the information, unless it is information
that's being repeated, and then I will Tet you
know.:

Please finish answering the question.

A. The FBI has communicated to the forensics

 community that they have purchased the New Zealand

continuous method of software called STRmix which is

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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similar to TrueAllele, not quite as sophisticated. So
the same concept of eliminating threshold is what the
FBI had said they are currently validating and moving
to. |

JUDGE RANGOS: And that's a commercial
| program with a closed source code?

THE WITNESS: That's correct.

BY ATTORNEY GEARY:

Q. And your product is available for purchase by
the FBI; correct?

A. If they had wanted to buy it.

Q. And they have not; correct?

A. They did purchase an earlier version of the

system. That was for reference samples.

Q. How many crime labs are there in the United
States? How many crime labs, roughly, are there in the
United States?

A. Probably several hundred.

Q. Okay. So, say, 2007

A. Maybe 250. It changes.

Q. Two fifty. Only three of 250 crime labs have

used your TrueAllele system?

A. About a dozen groups have purchased it, and
currently there are four groups that are online and
using it regularly for complex mixtures.

LAURIE BRENNAN, OFFICIAL = COURT REPORTER
(412> 350-5414
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Q. I'm not talking about groups purchasing it. I'm

talking about crime labs using it in real cases. There

are three in the United States as of today; correct?
A. There are four. |
Q. There are four. So that means that 246 crime
labs in the United States as of today do not use your
methodology; correct?
~ ATTORNEY FITZSIMMONS: Objection to the
relevance, Judge.
JUDGE RANGOS: Overruled. I'11 Tet him go.
Now, listen, please. I'm a peaceful
person. I don't T1ike my blood pressure to go up
here. I don't want the attorneys to play games
with exasperation and so on. Both sides.
Let's take a deep breath. Thank you.
BY ATTORNEY GEARY:
Q. So 246 out of 250 crime labs in the United
States as of today do not use your methodology; correct?
A. That's correct. And according to the Commerce
Department, all of them will be using some sort of
probabi]ﬁstio genotyping method. Maybe not our specific
product, but one of another dozen products if not ours
within the next five to ten years.
That's been the direction of the community for

at least 10 years, and it's been accelerated.

LAURIE BRENNAN, OFFICIAL COURT REPORTER
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Q. In the next 5 to 10 years; is that right?
A, Some next year, some five years. Crime labs
don't always adopt new technology rapidly.
Q. If this Court can ensure that no financial harm

will come to you or Cybergenetics, will you produce your
source code to the defense in this case?

AL Since that's nothing that you can guarantee, of
Coursé not.

Q. Of course not what?

A. I mean, if we were convening on the moon, would

I produce the source code? You can't -- you can't
actually implement what you just described.
Q. There is going to be a ruling in the case. It
is either going to bé you are ordered to produce it or
not. If you are ordered to produce it and the judge
issues a protective order and makes Dr. Chakraborty sign'
it, any computer programs, will you produce your source
code?
ATTORNEY FITZSIMMONS: Objection, Judge.
JUDGE RANGOS: How is that relevant to my
ruling? What the consequence would be if he
doesn't produce it or something, how is that
relevant to how I rule?
ATTORNEY GEARY: Because if he says, "No,"
you need to know, he is not acting in bad faith.

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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I mean, he is not acting in good faith. It
shows bad faith.

JUDGE RANGOS: No, no. I mean, it s up to
me what happens if he is in contempt of court
order. If I order it produced.

ATTORNEY GEARY: It's a credibility issue,
Your Honor.

JUDGE RANGOS: Tt's not a credibility
issue.

ATTORNEY GEARY: That's all I have.

ATTORNEY FITZSIMMONS: If I could just have
a moment, Judge.

Just one thing if I could, Judge.

REDIRECT EXAMINATION OF MARK WILLIAM PERLIN
BY ATTORNEY FITZSIMMONS:
Q. Sir, there have been certain disclosures made in
connection with this case. Not just a report, not just
a Case summary, but there was also other materials
provided to the defense so they could understand the
operation of this software; am I right, sir?
A. Yes. This is some of whaf it was that we
provided electronically in a drop box.

JUDGE RANGOS: And he is holding up for the
record a three-inch b]ack'binder.

Q. And included in there, I think it's properly

LAURIE BRENNAN, OFFICIAL COURT REPORTER
(412) 350-5414
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PERLIN - CROSS - ATTY. RENCH
in scientific journals. There's.a distinction between
doing a study, writing a report and having the tybé-bf
refiability that's needed for a laboratory on an internal
validation to proceed as opposed to doing what some

forensic scientists called developmental validation where

- that study 1is then published in a scientific journal,

Most va11dét10ns aren't published. "

Q Understood. You mentioned the New York State
Police did a validation study, two of them, I think you
said that were unpub1ished.

A They did a number but there were two more recent
ones that were done independently of the Forensic Science
Commission reports that were done.

Q The two validation studies done by the State
Police, who did the actual analysis of the .FSA file
studies? |

A That was done by the New York State Police on
their own TruAllele systenm.

Q The TruAllele system that New York State Police
has that they purchased from Cybergenetics, they haven't
implemented that, have they, in actual casework for cases
such as this?

A That's true.

Q  How long have they had the TruAllele Casework
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System?

A They 've had the systeh for at least.four years.
They ‘ve had approval from the Forensic Scienéé Cémmission
to start using it since July of 2011.

Q When did you do your analysis for this case?

A Two years ago.

Q So 20137

A Yes.

Q So the New York State Police lab had the
TruAltlele casework system technology for a number of years
prior to 2013, correct?

Yes.

Q They received authorization or permission to use
it by the Forensic Science Commission for the state of New
York, 1is that correct?

Yes.

That would be in 20117

> o >

Yes.,
Q Yet they chose to have you do the analysis for
this case, correct?
MR. WILLIS: Objection. Calls for
speculation. |
THE COURT: If he knows. It's

cross-examination. You can answer it. Overruled.
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BY MR. GEARY:
Q. Doctor, are you on Page 16‘of 567
A. . Just a minute. NhiCh’section aré yoq referring
to? |
THE COURT: 5.3.
BY MR. GEARY:
Q. 5.3 Process, and in the Tower right-hand column
it says, "Page 16 of 56."
Yes.
I'm going to read you some from this Standard
Operating Procedure Manual and then I have a
couple of questions about it.

Under 5.3 Process it states: "In the
process step, the operator creates the evidence
and reference requests described in the plan.
The computer takes these requests and, using
the assumptions, options and processing
parameters, infers genotypes from-the data.
These genotypes results are then assessed.”

Did I read that correctly?
Yes.
Q. Now, in all of the materials that have been

provided, which you have reviewed, starting

with Doctor Perlin's first three-page report,

to a second three-page report, to the Case
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Packet, to the Standard Operating Procedures,
in any of the documentation that has been
provided which ybu revﬁewed, is there any
identification of what the assumpfiohé are that
is referenced in the sentence I just read, "The
computer takes these requests and using the
assumptions, options and processing parameters,
infers genotypes from the data?" Is there
anything in any of the documentation which
let's you know what those assumptions are?A

No. |

Does anything in the documentation provided
tell you how many assumptions were made?

No.

Does anything in the documentation Tet you know
why those certain assumptions were made?

No.

Next, looking at the word "options," so the
sentence would be, "The computer takes these
requests and using the options and processing
parameters infers genotypes.” Is there
anything in the documentation that you reviewed
te1ling what those options were and are?

Only vague indications, 1like, DNA degraded, but

nothing more specific than that.
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But nothing more specific than that?
Yes.
Does anything in the documentation tell you how
many different options were employed or
considered by Dr. Perlin’s software program?
Not anything specific indicated.
And what about processing parameters, is there
anything in the documentation that tells you
what the proéessing parameters were?
Again, nothing in specific terms.
Doctor, explain to us, as a DNA expert, what
information do you need that has not been
provided, to help you assess the reliability
and validity of the methodology utilized 1in
Doctor Perlin's Casework software program?
Start with the following. For example, I would
need what are the input variables the computer
is given to start the work. 1In what order, 1in
what sequence does input variables when
presented to the computer. What are the
assumptions made about the input variables?
For example, one might have said, how
many contributors 1in the sampie? And what 1is
the background of making that assumption?

And what is the background of making that
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assumption?

Correct. What is the rational of making that
assumption. Then I will go to the ‘issues of
test dates. | o

You have to say that again.

Let me give you some examples of what I mean.
Yes.

For example, according to Doctor Perlin's own
admission the TrueAllele system is not a single
formula. It is a series of steps of
computations.

One second. You said it is not a single
formula?

Correct. It is not a single formula.

What is it?

It is series of different steps of
computations.

A series of different steps of computations?
Correct. And these computations are done based
on the results of the previous computation.
Consequently, the computer operator who is
running the TrueAllele software, he or she has
to give instructions to the computer,$5ased on
the intermediate results what would be the next

set of computations to be done.
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One second. Based on the what?
I said, it is series of steps of computation,
right? Once the computer does it, the computer

gives you some intermediate results.

Q. Some what?
A Intermediate results.
Q. Intermediate results.

A. From those intermediate results, the program
instructs the computer what should be the next
set of computations.

The next set of computations.

The next set of computations. What kind

of parameters that we use for those
computations. What kind of conditions are to
be used for those computations. It is not a
play and plug kind of software. It is a
decision tree kind of a procedure.

THE COURT: It is not a play and plug
kind of procedure. It is a decision tree
kind of procedure?

THE WITNESS: Correct.

3Y MR. GEARY:

Q. Please continue. What other information do you
need and why?

A. I didn't cover most of them in generic terms.
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CRIMINAL DIVISION
COMMONWEALTH OF PENNSYLVANIA

VS. No. 7777 of 2013

MICHAEL ROBINSON,

Defendant.

AFFIDAVIT OF SARA BITNER

1. [am Sara Bitner.
2. | have personal knowledge of all of the facts set forth in this Affidavit.

3. If called to testify, | would and could testify competently to the facts contained in
this Affidavit.

4, {am employed by the Medical Examiner’s Office of Allegheny County, and have been
since 2006, where | started as a Serologist.

5. My current position is Manager of the Forensic Biology Section, which includes the
DNA Section.

6. To my knowledge, although our crime lab purchased the Cybergenetics True Allele
Casework System, this lab has never used it in casework.

7. To my knowledge, this lab has never used the True Allele Casework System to
conduct DNA analysis to deconvolute complex DNA mixtures.

8. To my knowledge, this lab has never issued a report which contained a finding
generated by the True Allele Casework System.

9, Before this lab could use the True Allele Casework System in DNA analysis to
deconvolute complex mixtures, we would need to validate it.




10. To use the True Allele Casework System on DNA casework, we would need to
conduct an internal validation study.

March 4, 2016 \ '

Sara Bitner

VERIFICATION

1, Sara Bitner, hereby verify that the statements made in the foregoing Affidavit are true and
correct to the best of my knowledge, information and belief. { make this Verification subject to

Title 42 Pa. C.S.A. Section 4904, relating to unsworn falsification to authorities.
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